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Coart of Appeals of the District of Colombia. 


No. 3037. 

Clara A. 'Marden, &c., Appellant, 

vs. 

Earl P. Hopkins, &c., 

and 

No. 3038. 

Clara A. Marden, &c., Appellant, 

vs. 

Earl P. Hopkins, &c., 


a Supreme Court of the District of Columbia. 

Equity. No. 33492. 

Earl P. Hopkins, in His Own Right and as Executor and Trustee, 

Plaintiff, 

vs. 

Clara A. Marden, in Her Own Right and as Executrix and Trustee, 

and 

National Co-operative Realty Company, a Corporation, 

Defendants, 

and 

Equity. No. 33827. 

Clara A. Marden, as Executrix of Edwin R. Marden, and in Her 

Own Right, Plaintiff, 
vs. 

Earl P. Hopkins, as Executor of Edwin R. Marden, and in His Own 

Right, Defendant. 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
1—3037a 
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CLARA A. MARDEN, ETC., VS. EARL P. HOPKINS, ETC. 


hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Bill of Complaint of Earl P. Hopkins. 

Filed June 8, 1915. 

In the Supreme Court of the District of Columbia. 

No. 33492. In Equity. 

E\rl P Hopkins in His Own Right and as Executor and Trustee, 

Plaintiff, 

vs. 

Clara A. Harden, in Her Own Right and as Executrix and Trustee, 

and 

National Co-operative Realty Company, a Corporation, 

Defendants, 


To the Supreme Court of the District of Columbia : 

Plaintiff states as follows: # „ 

1. The plaintiff Earl P. Hopkins, is a citizen of the United States 
and a resident of the District of Columbia, and brings this suit in 
his own right; also as Trustee of the funds hereinafter referred to; 
and also as"^ Executor under the last will and testament of Edwin R. 

Maiden, deceased. . 

2. The defendant Clara A. Harden is a citizen of the United States 

and a resident of the District of Columbia, and is sued in her own 
right: also as Trustee of the funds hereinafter referred to; and also 
as Executrix under the last will and testament of the said Edwin R. 
Harden, deceased. The defendant National Co-Operative Realty Co., 
is a corporation duly created and existing under and by virtue of the 
laws of the District of Columbia, and is sued in its own right. 

Heretofore, to wit, on the 25th day of February, 1910, the said 
Edwin R. Harden purchased certain real estate located in the County 
of Washington, District of Columbia, hereinafter referred to 
2 by the designation of “Villa Park,” which said real estate is 
described as follows: 

All that certain tract or parcel of land situate in the District of 
Columbia known as part of tract originally called Granby fronting 
on Bunker Hill Road in said District, and described by meets and 
bounds as follows, to wit: 

Beginning at a point on the south side of the said road at its in¬ 
tersection with a private road on the east side of the tract conveyed 
and running thence south 12 degrees, 35 minutes, 40 seconds west 
with the west side of said road 1453.53 feet; thence south 84 degrees, 
57 minutes, 30 seconds west 1675.35 feet to the east side of a private 
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road bounding the west side of the tract herein described; thence 
with the east side of said road north 4 degrees, west 1572.21 feet; 
thence south 05 degrees, east 779.92 feet; thence north 12 degrees 
east 937.88 feet to a point on the south line of the Bunker Hill Road; 
Thence following said road south 51 degrees, 36 minutes, 30 seconds 
east 198.35 feet; thence south 44 degrees, 45 minutes, 20 seconds 
east 394.51 feet; thence south 57 degrees, 43 minutes, 20 seconds 
east 190.30 feet; thence south 05 degrees, 57 minutes, 20 seconds east 
156.25 feet; thence south 83 degrees, 52 minutes, 50 seconds east 
283.74 feet; thence north 80 degrees, 13 minutes east 189.44 feet to 
the place of beginning, as will more fully appear by the deed con¬ 
veying the same, which is recorded in Liber 3313 at folio 74, one of 
the Land Records of the District of Columbia. 

4. On or about the 20th day of June, 1911. the said Edwin R. 
Marden also purchased certain real estate in the County of Wash¬ 
ington. in the District of Columbia, hereinafter designated as “Villa 
Park Heights,” which is described as follows: 

So much of a certain tract or parcel of land known as the “Hoover 
Tract” and also known as a part of a tract called “Granby,” as is 
owned by the parties hereto of the first part and as lies within the 
District of Columbia, being more particular!v described as follows: 

Beginning at a point in the north line of Bunker Hill Road some¬ 
times on the Land Records called Bladensburg Road, at the southeast 
corner of a parcel of land conveyed by John Hoover to Valentine 
Kleine by a deed recorded among the Land Record's of the District 
of Columbia in Taber 994. Folio 499 and running southeasterly with 
the north side of said road to the southwest corner of a parcel of land 
conveyed bv said Hoover to the listers of Charity of £t. Joseph by 
deeds recorded among said Land Records in Liber 1000. Folio 475 
and Liber 1023, Folio 54; thence running northerly with west line 
of said land and so conveyed to said Sisters of Charity north 4^2 
degrees east to the northeast boundary line of the District of Coluuf- 
bia; thence northwest along said boundary line to the north 
3 east corner of said parcel of land so conveyed to said Kleine 
and thence with said Kleine’s eastern line south 27 1 /1> degrees 
west 77.01 perches to the point of beginning, as will more fully ap¬ 
pear by the deed conveying the same, which is recorded in Liber 
3452, at folio 90, one of the Land Records of the District of Colum¬ 
bia. 

5. On or about the 20th day of March, 1911, the said Edwin R. 
Marden purchased a certain tract of land hereinafter designated 
“Sherwood,” which is situated in the Countv of Washington, in the 
District of Columbia, and i« described as follows: 

Fast part of lot 1. block 4219. and Lots 0 to 15 inclusive, in square 
4219. 

42^0^ ^ ^ inclusive, 16 and 22 to 35, both inclusive, in square 

7, 15, 18, 20, 801, and 26 to 38 both inclusive in square 

4221. 

. Bots 2, 4, 6, 16, to 25 both inclusive and 29 to 39 both inclusive 
in square 4222. 




4 


CLARA A. MARDEN, ETC., VS. EARL P. HOPKINS, ETC. 


Lots 12 to 31 both inclusive, in square 4223. 

Lots 1 to 10 both inclusive, in square 4244. 

Lots 1 to 5 both inclusive, and 8, in square 4245. 

Lots 1, 2, 3 and 0 to 13 both inclusive, in square 4246. 

All of north Square 4246. 

Lots 1, 4 to 9, both inclusive, and 17 to 25 both inclusive in square 

4247. 

Lots 1 to 6 both inclusive, and 8 to 12 both inclusive, in Square 

4248. 

Lots 1 to 13 both inclusive, in Square 4291. 

Lots 1 to 5 both inclusive, 7, 8, 9 and 11 in Square 4292. 

Parcel 156/17 containing 103,462.07 square feet, in Edwards Land 
and Building Company's subdivision known as “Sherwood,” as will 
more fully appear by the deed conveying the same, which is recorded 
in Liber 3404, at folio 164, one of the Land Records of the District 
of Columbia. 

By a decree entered in this Honorable Court in the case of Mathiot 
v. Marden, No. 32.708, Equity Docket, it was adjudged that the 
grantor in the deed last hereinabove mentioned, had no title to so 
much of the real estate last hereinabove mentioned as is next herein 
described, and could therefore convey no title to the same, to wit: 

The following part of a tract of land called “Granby” conveyed to 
John B. Kibbev by John Brereton by Deed recorded among the land 
records of the District of Columbia in Liber J. A. S. 84 at folio 376 
et seq., to wit: beginning at the northeast corner of Lot seventeen 
(17) shown on the plat of the subdivision attached to and 
4 recorded with the aforesaid Brereton-Kibbev deed, and run¬ 
ning thence south 84° 57' and 30" west 1675.35 feet to the 
northwest corner of Lot twenty-three (23) of said subdivision, thence 
with the easterly line of a twenty-five feet wide roadway south 4° 
east 206.52 feet, thence north 77° 56' 20" east 1691.46 feet to westerly 
line of a twenty-six and one-half feet wide roadway; thence with the 
westerly line north 12° 35' 40" east 0.67 feet to the beginning, con¬ 
taining four acres of land, more or less. 

The decree last herein mentioned however reserved to the grantee 
in the deed recorded in Liber 3404 at folio 164 as aforesaid, the title 
to a certain perpetual right of way in said decree described. 

6. On or about the 10th day of July, 1913, the said Edwin R. 
Marden also purchased a certain other tract of land hereinafter desig¬ 
nated “Central Addition,” located in the County of Washington, in 
the District of Columbia, described as follows: 

Lots Five (5), Six (6), Seven (7), Eighteen (18) and Nineteen 
(19), in John A. Middleton and Thomas W. Berry, Trustees' Sub¬ 
division of the tract of land known as “Metropolis View,” as per plat 
filed with the proceedings in Equity Cause No. 500, in the Supreme 
Court of the District of Columbia, a copy of which plat is recorded 
in Liber Governor Shepherd folio 41 of the Records of the Office of 
the Surveyor of said District; excepting however, so much of said 
land as is included within the lines of Fourth Street East extended, 
as shown on plat recorded in Liber County No. 9, folio 87, of the 
aforesaid Surveyor's Office Records: Also excepting so much of said 
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land as was condemned and taken for the extension of Sixth and 
trank [in Streets by proceedings in District Court Case No. 718 in 
(lie > uprcnie Court of said District, and shown on plat recorded in 
Liber No. 86, folio 42, of said Surveyor’s Office Records. Subject 
to the covenants that no slaughter house, bone dust factory, glue 
factory or anything considered a nuisance, shall be erected on said 
land as will more fully appear by the deed conveving the same 
which is recorded in Liber 3660, at folio 75, et seq., one of the Land 
Records of the District of Columbia. 

7. Although the purchase money for Villa Park and Villa Park 

rv,!!f ' i S a!!! r, ■ ' r<?e ‘ f01 V 1 '' S of the Purehase money for Sherwood and 
Lentral Addition as aforesaid, was furnished by the said Edwin R 

r, Varierp out of his own funds, the legal title to the said Villa 
ark, \ ilia Park Heights and Sherwood, was taken in the 

*i • *?? d , efendant Clara A. Marden, who was the wife of 

the said Edwin R. Marden, upon the distinct understanding and 

St ft “ ld E c"' in t! , M * and “ that she S 
to hold the title thereto as trustee for him arid to dispose of and con- 

\ey said real estate as he might from time to time direct. The title 

to the remaining tract herein designated as Central Addition was 

taken in the name of the said Edwin R. Marden. The remaining 

one-fourth of the purchase money for Sherwood and Central Addb 

tion was furnished by the plaintiff herein, upon the distinct under- 

. binding and agreement between the plaintiff and the said Edwin 

R. Marden that the title to the two subdivisions last herein men 

tbcro 16 , ' e d tru?t as *° an undivided one-fourth in each 

thereof for the plaintiff and that when anv sales of anv portion of 

the tno tracts last herein mentioned should be made the plaintiff 
was to receive one-fourth of the net proceeds thereof. ’ P ** 

. ,' f ' er . t, ’ e t,t,e to . the f 0 ," r f r acts of land hereinabove mentioned 

ad been taken as aforesaid, the said Edwin R. Marden caused a 
portion of said tract designated as Villa Park as aforesaid to be sub 
dmdeffi the said subdivision being duly recorded among il ” records' 

ffilio ot t't'T ° ffiee J 0f * he district of Columbia, in Liter 36 a 

£"> hi ' IT r “ S ° •°, aused the said tract ^ land designated Villa Park 
Heights ns aforesaid, to be subdivided, the said subdivision beino- ff,,lv 

s^i&rr , i. o *“7s rs;ia! 

I;;";'V 1 '-' 1 ”-' 1 , 'V r T ,fHl 'owther with a portion’lir ihl 'rJ'Vh'i!- 
in the aid Villa Park to he re-subdivided, the said re^ubdiHsion 
being duly recorded among the records of the Survevor’s Office 
6 of the District of Columbia, in Liber 42 at folio i i 

, ,. '^ a '! ?ed dle ® a ' d rea l estate designated Central Addition to be 
su idindedas per plat recorded in the Survevor’s Office of the District 
of Columbia, in Liber 49, at folio 15. district 

summeted"th^smd Ed^in°V Marden^ntered^f d ha<1 f been con ' 

zzmzsi - 
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a real estate agent’s commission, it l>eing understood and agreed be¬ 
tween the said Marden and the said defendant National Co-Operative 
Realty Co., that the said defendant might sell lots in said subdivision 
either for cash or for part cash and part deferred payments, and after 
the deferred payments had been made to the extent usually of one- 
third thereof, deeds should he given to the respective purchasers and 
the balance of deferred payments should he evidenced by promissory 
notes secured by first deeds of trust upon the properties as aforesaid. 
Upon the purchases of the other subdivisions as aforesaid, said con¬ 
tract was extended so as to embrace said other subdivisions. 

10. After the purchase of Villa Park, Villa Park Heights and 
Sherwood as aforesaid, to wit. on the 7th day of May, 1912, the said 
Clara A. Marden conveyed to the said Edwin R. Marden the title to 
so much of said real estate embraced within the three subdivisions 
last aforesaid as then remained in her, true and accurate copies of 
said deeds being hereto attached and marked Exhibits A, B and C 
respectively, and prayed to be taken and considered as a part 
hereof. 

7 11. Up to the time of the death of said Edwin R. Marden 
as hereinafter recited, the contracts for the sale of lots in all 

four subdivisions as aforesaid, were made in the name of said Edwin 
R. Marden. and the notes for deferred payments upon the lots sold 
in Central Addition as aforesaid were also made payable to him; 
but inasmuch as the deeds in the 10th paragraph hereof mentioned 
have not been recorded, the notes for the deferred purchase money 
on the sales of lots in the three other subdivisions aforesaid were 
made payable to the order of the defendant Clara A. Marden; but 
said notes were immediately endorsed by her and delivered to her 
said husband. After the death of the said Edwin R. Marden as 
hereinafter recited, all of the contracts for the sale of lots in all 
the subdivisions aforesaid were made in the name of the defendant 
National Co-Operative Rlealty Co. until the occurrence of the events 
mentioned in the 24th paragraph hereof. 

12. During the balance of the life of the said Edwin R. Marden, 
lots of ground were sold under the contracts hereinabove referred 
to, the purchase money collected, the notes given for deferred pay¬ 
ments received by the said Edwin R. Marden as aforesaid, and ac¬ 
counts were periodically stated and distribution made between the 
said Edwin R. Marden, the said defendant National Co-Operative 
Realty Co. and plaintiff, upon the basis of one-third to the said 
defendant National Co-Operative Realty Co., one-fourth of the net 
proceeds of the sales of Sherwood and Central Addition as aforesaid, 
to the plaintiff, and the balance to the said Edwin R. Marden. 

13. At the time the title was taken to Central Addition aforesaid, 
the said real estate was encumbered by a deed of trust in the sum 

of $25,606.73. For sometime prior to the death of the said 

8 Edwin R. Marden, as hereinafter recited, it had been the 
practice, concurred in by both himself and the plaintiff to 

deposit the monthly receipts from She-wcod and Central Addition, 
in which the said Edwin R. Marden and plaintiff were tenants in 
common, in a so called sinking fund, to be used to pay taxes, in- 
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terest, encumbrances, expenses, etc. in said two subdivisions. Shortly 
prior to his deatli however, the said Edwin R. Marden, without any 
objection from the plaintiff, withdrew from said sinking fund at 
one time Six thousand ($0,000) Dollars, and at another time Four¬ 
teen thousand ($14,000) Dollars, to pay off encumbrances on sub¬ 
divisions in which plaintiff was not interested. At the time of his 
death as hereinafter recited, the said Edwin IF Marden had not 
replaced m the said sinking fund the entire amounts so withdrawn 
but was at that time indebted to the so called sinking fund on ac¬ 
count of said withdrawals, in the sum of Seven thousand and 
tvventy-four Dollars and Fourteen Cents ($7,024.14). At the time 
his death as hereinafter recited, there remained in this fund 
which is on deposit m the Washington Loan & Trust Co. in this 
City, m the name of the said Edwin R. Marden, the sum of Seven 

Sri '°"a k '! drcd and Nine Dollars and Sixty-two Cents 
($<,409.6..) with interest, of which said amount the sum of Three 

fM 00 « 4 af 1X hundred and Eight Dollars and Fortv-four Cents 
($ ,OO.S44) with interest, at the time of the death of the said Edwin 
R Marden belonged to plaintiff. The plaintiff is also the owner 
o Seven Dollars and Fifty Cents ($7.50) more, now on deposit in 

the sa d Edwin'U’f C ° U t,° f depos j t made ^nce the death of 
tne said Ldvvin R. Marden. The encumbrance on said Central Yd 

r: n, sri m rf y red r ed - d °, wn *° the time ° f death 

f said Ldttin h. Marden, as hereinabove recited, and plaintiff is 
formed and believes, and therefore avers, that said en- 

Clara >ra \ nC \f m 1 ***“ Stil1 , further redu ced by the defendant 
i • *■« ! A -, Marden since the death of her husband but nv 

plaintiff has no knowledge as to the amount of the reductions made 
now amounts to, and lie calls upon the said defendant Ploro \ 

Jester •"«»“ 

one-fourth lh . n4 
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Central Addition aforesaid, were paid to the plaintiff. On the 30th 
, _ ,. ao„t 0 nilier 1914 it having been ascertained that the de- 

f il ' l.'nt 1‘l iltv Co’ was heavily indebted to the owners of the sub- 
6IK * divisions aforesaid, it was determined by the defendant Clara 
1 o \ Maiden and the plaintiff, that all the moneys to be derived 

1 from sales of Tots as aforesaid, should be by said defendant 

Co naid over in gross, without deducting its commissions, 
fnd haUhe commi^ions and other items due to the said defendant 
Realty Co should be credited to it as against the amounts < ue y 
t as aforesaid. From that time down to the 12th day of April 
1915 the said defendant Realty Co. paid over the moneys received 
bv it’as aforesaid, to the defendant Clara A. Maiden and the plain¬ 
tiff as trustees, and the said moneys were deposited by them as 
trustees as aforesaid, in the National Metropolitan Bank subject 
to their joint check. The said Clara A. Marden and plaintitt made 
periodical distribution of the funds so received by them as trustees 
L aforesaid, paying to plaintiff one-fourth of the net proceeds of 
sales made in Sherwood and Central Addition as aforesaid, the 
balance to the defendant Clara A. Marden, with the exception o 
the balance due from the sales of lots in Central Addition, \\hic 1 
balance was paid to the said Clara A. Marden and plaintiff as ex¬ 
ecutors as aforesaid. o AT « 

16. At the time of the death of the said Edwin R. Marden, a 
large number of lots in the four subdivisions hereinabove mentioned, 
had been sold to purchasers thereof, through the agency of the de¬ 
fendant National Co-Operative Realty Co. as aforesaid. To some 
of these lots, deeds had already passed. To others no deeds had 
passed but contracts had been entered into with various purchasers 
thereof to pay for same in installments, a deed to he given when 
the purchase monev should reach the amounts agreed upon with 
said purchasers respectively, the deferred purchase money then to 
be evidenced by promissory notes usually to be secured by 
11 first deeds of trust upon the lots so sold, as aforesaid. Plain¬ 
tiff is advised by counsel and therefore avers, that all of the 
lots in the four subdivisions hereinabove referred to under contract 
of sale as aforesaid, to which deed had not already been given, save 
and except the one-fourth undivided interest in Sherwood and Cen¬ 
tral Addition as aforesaid which belongs to plaintiff as aforesaid, 
must be treated as personal estate of the said decedent and not as 
real estate, the same having been converted into personalty by virtue 
of the doctrine of equitable conversion. Plaintiff states that on the 
18th day of August, 1914, at the time of the death of the said Edwin 
R. Marden, contracts had been entered into as aforesaid for the 
sale of the lots of ground in this paragraph mentioned, and that 
the balances due upon said lots at the time of said death, are cor¬ 
rectly recited in the statement hereto attached and marked Exhibit 
“E” and prayed to be taken and considered as a part hereof, and 
that under none of the contracts in this paragraph referred to had 
deeds been delivered. Said Exhibit is copied from the statement 
of the condition of the estate of the said Edwin R. Marden as of 
the date of his death, made by the Interstate Audit Company at 
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the insistence of the defendant Clara A. Marden, and with the ac¬ 
quiescence of plaintiff. 

had a|so been received and were in the possession of 
said Edwin 1\. Marden at the time of his death, numerous promissory 
notes given by the purchasers of lots to which deeds had been de¬ 
in ered as aforesaid, said notes evidencing the deferred purchase 
money for said lots, and generally being secured by deeds of trust 
upon the lots respectively sold as aforesaid. A statement of said 
notes copied from the statement aforementioned is hereto at- 
12 tached, marked Exhibit “F”, and prayed to be taken and 
considered as a part hereof. 

18. Although plaintiff believed at the time of the payments in 
the 15th paragraph hereof recited, that the said contracts of sale 
constituted a part of the personal estate of the said Edwin R. Marden 
he felt sale in paying over to the defendant Clara A. Marden, as 

tl.n i m 'Tn t iara S ra ph> moneys therein mentioned, because under 
the terms ol the will of the said Edwin R. Marden as aforesaid, the 

«t,i.h ara a - M f dei V altur the Payment of debts, administration 
expenses and certain legacies specified in said will, was entitled to 

h!d 1 hteTt al i ld | resldlle the said estate, and plaintiff’s information 
led him to Relieve that no claims could be asserted against the 

estate which the balance of the personal estate in the hands of the 
e. ecutors theieof, would not be amply sufficient to satisfy. 

., 1 j t , Tf, tlme came for filing an inventory of said estate 
the defendant Clara A. Marden declined to list as a portion of the 

said personal estate, the contracts for sale of said lots as aforesaid 
and claimed that all of the properly embraced within Villa Park’ 
Villa Park Heights and Sherwood (with the exception of plaintiffs 
one-fourth interest in Sherwood), belonged absolutely to her aL 
ahmys had belonged to her and constituted no portion of the estate 
of the said Edwin R. Marden. Plaintiff was unable to concur in 
this view, and hied a separate statement by wav of an inventory 

Ssivist - >»■«» p«~i 

, 2d - An issue was thus raised between the plaintiff and the de- 
fendant C am A. Marden which vitally affected the distr Eution 
of the funds held by them and from time to time to be 
13 received by them as aforesaid, and deposited by them in 
bank as trustees, ansnig from the sales of lots in said sub- 
d ^“ If ‘ he defendant Clara A. Marden is the owner ofThe 
real estate embraced within the said Villa Park and Villa Park 
Heights and an undivided three-fourths of Sherwood as aforesaid 
and if the said contracts of sale are not to be treated as personal 
property belonging to the estate of the said Edwin R. Marden as 
aforesaid, but as real estate belonging to the said Clara A. Marden 
p untiff is anxious to pay over to her the moneys embraced within 
said trust fund which may be due to her upon this theory • and in 
any event he is anxious to pay over to her whatever portion of said 
funds she may be justly entitled to; and at the same time he claims 
the nght to his one-fourth of so much of said funds as have arisen 
2—3037a 
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from the sales of said property in Sherwood and Central Addition. 
But in view of the position taken by the said defendant Clara A. 
Marden as aforesaid, in which this plaintiff is unable to acquiesce, 
no proper distribution of said fund can be made unless upon the 
understanding and agreement that, these matters are still unsettled, 
and that any moneys improperly paid to her out of said fund will 
be subsequently accounted for. 

21. On or about the 12th day of April, 1915, the defendant Na¬ 
tional Co-operative Realty Co. having ascertained that its indebted¬ 
ness to the estate of the said Edwin R. Marden had been completely 
discharged, insisted upon a change being made in the plan which 
had existed since the Hrst day of October, 1914, as aforesaid, of 
paying all the proceeds of sales received from said real estate in 
gross to the said defendant Clara A. Marden and plaintiff as trus¬ 
tees, as aforesaid, and in lieu thereof, determined to retain its 

14 commission out of said fund before paying the same over, 
and to pay over only the net balance thereof, and so notified 

the defendant Clara A. Marden and the plaintiff. Plaintiff and the 
defendant Clara A. Marden have been unable to agree as to the 
proper disposition to bo made of the balance of said funds, with the 
result that the said defendant Realty Co. is at the present time un¬ 
able to determine to whom the moneys which are being paid to it as 
aforesaid, should be paid by it. 

22. The said defendant Clara A. Marden has served upon the de¬ 
fendant National Co-Operative Realty Co., through its President, 
Walter McDonald, a letter dated April 29, 1915, a copy of which is 
hereto attached and marked Exhibit 4< G.” The plaintiff has also 
served upon the said defendant National Co-Operative Realty Co., 
a letter dated May 5, 1915, a copy of which is hereto attached and 
marked Exhibit “H.” The said defendant National Co-Operative 
Realty Co. has declined to comply with the demands contained in 
either of said letters. 

23. Meanwhile the defendant Clara A. Marden has taken posses¬ 
sion of and locked up in a safe to which plaintiff has no access, the 
various notes for deferred purchase money given by the purchasers 
of real estate under contracts of sale through the agency of the said 
National Co-Operative Realty Co., both before and after the death 
of the said Edwin R. Marden. In a portion of these notes, to wit: 
those which relate to lots embraced in Sherwood and Central Addi¬ 
tion as aforesaid, plaintiff has a one-fourth undivided interest. The 
said defendant Clara A. Marden has also collected, as plaintiff is in¬ 
formed and l>elieves, rent from certain improvements located 

15 on said Sherwood, and deposited same in her personal ac¬ 
count and has failed to account to plaintiff therefor. 

24. The said defendant Clara A. Marden has terminated, so far 
as she has the power to do so, the authority of the defendant Na¬ 
tional Co-Operative Realty Co. to sell any of the lots of ground in 
any of the subdivisions hereinabove mentioned except as her agent, 
thereby in effect putting an end to the contracts theretofore entered 
into as aforesaid by which said Realty Co. was to act as the sales 
agent for said real estate; and putting said defendant Realty Co. in 
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the position of having all its arrangements to make sales of said 
property, which had been at great expense perfected after working 
on same for a long period of years, subject to termination without 
notice whenever the said defendant Clara A. Marden might see fit 
to terminate same. The result is that said defendant Realty Co. 
cannot either map out or carry into effect any well developed plan 
for advertising and selling said real estate, and does not feel justified 
in incurring any large expenditure in order to accomplish such sales. 
The said Realty Co. bv reason of its long experience in this business 
and the completeness of its business organization, is peculiarly fitted 
to bring about such sales if it can look sufficiently far into the 
future to justify expenditures in the way of advertising and other 
arrangements for marketing said property. This it cannot do when 
it is confronted with the danger of haxing its agency terminated at 
any minute. The defendant Clara A. Marden on the other hand, 
has no facilities for selling said real estate. Said defendant Clara A. 
Marden has insisted that all checks coming into the possession of 
said defendant Realty Co. from the sales of the real estate embraced 
within said subdivisions, xvhich may happen to be made pay- 

16 able to ber, shall be deli\ r ered to her. and not parsed to the 
account of any one. as will appear from a letter written by 

her and delix’ered to said defendant Realty Co., a copy of which is 
hereto attached and marked Exhibit “I.” 

25. Since the death of the said Edwin R. Marden as aforesaid, 
plaintiff realizing that there is nothing upon the Land Records of 
the District of Columbia to evidence his interest in the real estate 
designated as Shen\ T ood and Central Addition, has repeatedly re¬ 
quested the said Clara A. Marden (in whom the legal title to said 
real estate is noxv vested under the will of her said deceased husband, 
subject to the payment of debts and legacies), to execute a declara¬ 
tion of trust in favor of the plaintiff to the extent of his one-fourth 
interest in the said Sherwood and Central Addition. The said de¬ 
fendant xx T hile never disputing plaintiffs right to the said declaration 
of trust, has from time to time declined to execute same unless plain¬ 
tiff xx’ould agree with her upon the distribution of the fund held by 
plaintiff and the said defendant Clara A. Marden, in trust, as here- 
inabo\ r e recited. Negotiations reached such a point howex'er that 
on or before the 4th day of May, 1915, the said defendant Clara A. 
Marden had agreed to execute a declaration of trust xxTiich had been 
prepared by her counsel, a copy of which is attached hereto and 
marked Exhibit “J,” and prayed to be taken and considered as a 
part hereof. Said declaration of trust as will appear by an in¬ 
spection thereof, contains a paragraph with reference to the distribu¬ 
tion of the fund held by said Clara A. Marden and plaintiff as 
trustees, as aforesaid. Plaintiff had supposed and so been led to 
beliex T e by the said defendant Clara A. Marden, through her coun¬ 
sel, that said paragraph referred to a distribution of said fund with¬ 
out in any way prejudicing the rights of either party con- 

17 cerned therein to an ultimate accounting for the same, upon 
such theory as might be determined either by the court or by 

the said plaintiff and the defendant Clara A. Marden, to be correct. 
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When however plaintiff’s counsel presented to counsel for the said 
Clara A. Marden,, a paper in which that understanding was em¬ 
bodied in writing, said counsel declined to sign the same, and he 
and the said defendant Clara A. Marden stated that the declaration 
of trust; aforesaid would l>e signed in that form and in no other. 
Solely because of this misunderstanding as to the operation and 
effect of the last paragraph thereof which related to the distribution 
of said fund, said declaration of trust was not signed and delivered, 
and is still unsigned and undelivered; and plaintiff is without any 
declaration of trust whatsoever signed by said defendant Clara A. 
Marden. Plaintiff is advised that he is entitled to have either a 
declaration of trust from the said defendant Clara A. Marden, or a 
decree of this Honorable Court establishing his interest in Sherwood 
and Central Addition, in accordance with the facts hereinabove 

stated. gtates that it ig ^possible for him and the said de¬ 

fendant Clara A. Marden to agree upon the management of the 
four subdivisions in this bill of complaint described lie further 
savs that by reason of the facts in this bill of complaint set forth, 
the business of selling the subdivisions aforesaid, is now seriously 
hindered and embarrassed. Under these circumstances plaintiff sev¬ 
eral weeks since requested the said defendant Clara A. Marden to 
consent to a partition of the said Sherwood and Central Addition 
between herself and plaintiff, but the said detendant Clara A. Marden 
has made no answer to this request, although sufficient time has 
elapsed to enable her to do so. Plaintiff is advised that he has a 
right to a partition thereof under the orders of this Honorable 
18 Court, and that any right of dower to which plaintiff’s wife 
may be entitled, may be decreed to attach solely to the specific 
parcels which may be set apart to him in case of a partition in kind; 
or in case or a sale for purposes of partition, that said property may 
be sold free and discharged from any right of dower in plaintiff’s 
wife. 

27. Plaintiff is also advised that he is entitled to his proportionate 
part of the promissory notes and contracts of purchase which have 
been received from purchasers of lots in Sherwood and Central Addi- 

‘ tion. and to his proportionate part of the proceeds of such notes and 
contracts, and that this Honorable Court in decreeing a partition 
of said real estate, will at the same time cause to be delivered to plain¬ 
tiff the proportion of said notes and contracts and proceeds, to which 
he may be justly entitled, or in lieu thereof, will decree a payment 
to the plaintiff of the money value of plaintiff’s interest therein. 

28. And the plaintiff says that the real estate in said Sherwood 
and Central Addition to which deeds have not yet been delivered, 
and in which plaintiff is entitled to a one-fourth undivided interest, 
is described as follows, to wit: 

Lots 9, 10, 11, 15, 18, 20, 22 in Square 4219. 

Lots 16, 29, 30, 31, 32, 33, 35, 38, 39, 40, 42, 43, 44, 45, 46, 47, 
48, 49 and 50 in Square 4220. 

Lots 18, 20, 28, 29, 31, 33, 34, 38, 39, 40, 42, 46, 48 and 49 
in Square 4221. 
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Lots 6, 29, 30, 31, 32, 37, 38, 40, 42, 43, 44, 45, 46, 47, 48, 
51, 52, 53, and 55 in Square 4222. 

Lots 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 66, 67, 68 and 69 
in Square 4223. 

Lots 32, 33, 35, 36, 37, 38, 39, 40, 41, 42, 44, 46 and 47 in 
Square 4244. 

19 Lots 1, 9, 10, 11, 12 and 17 in Square 4245. 

Lots 14, 17, 18, 19, 21, 24, 27, 30, 31, in Square 4246. 
Square North of Square 4246. 

Lots 1, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 
45, 46, 47, 48, 49, 50, 51, 52, 53, 54 and 55 in Square 4247. 

Lots 13, 18, 21, 24, 28, 30, 31, 32 and 35 in Square 4248. 

Lots 2, 11, 12, 13, 15, 17 and 18 in Square 4290. 

Lots 19, 20, 21, 22, 23, 25, 26, 28, 29, 35, 40, 41 and 42 in 
Square 4291. ’ ’ 


Lots 31, 37, 41, 43, 44, 51, 52, 53, 54, 55, 56, 57, 58, 59 and 60 
in Square 4292. 

Lots 1 in Square 3548. 

3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 18, 19, 20, 21, 

22, 23, 24, 25 and 26 in Square 3549. 

Lots 1, 2, 3, 6, 7, 8, 9, 10, 11, 12, 13, 14, 17, 18, 19, 20. 21, 22, 

23, 24, 25, 26, 27, 28, 29, 30, 31, 32 in Square 3550. 

Lots 1, 2, 3, 6, 7, 8, 9, 11, 12, 13, 14, 15, 16, 18, 19, 20, 22, 23, 

24, 26, 27, 28, 29, 30, 31, 32 in Square 3551. 

b 2 > 3 ’ 4 > 5 > 6 > 7 > 8 > 9 > 10 > 12, 13, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 31, 32 in Square 3552. 

Lots 1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22 and 23 in Square 3553. 

Lots 9, 10, 11, 12, 13, 14, 15, 16, 19, 20, 21, 22 and 23 in Square 
3554. ^ 


Lot 1 in Square 3592. 

Lot 1 in Square 3633. 

2. 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19 
20- 21, 23, 24, 25, 26 27, 28, 29. 30,’ 31.’ 32,’ 33 35 36 37 38 
39 and 40 in Square 3634. 

Lot 1 in Square 3635. 

Pots 6. 7, 8, 11, 12, 13, 15, 16, 17, 18. 19, 20, 21. 23, 24, 25, 26 

90 A’-' V 9 ’ 30 oIk 32 ’ 33 > 34 - 35 > 36 > 3 7, 38, 40. 41, 42, and 

20 43 in Square 3638. 

Lots 1, 2 and 3 in Square 3639. 

29 And plaintiff is advised that this Honorable Court will be 
unable to determine the proper method of distributing the fund held 

4 U- v? T1 part \ es th ! S8llit arising from the sales of real estate as in 
A hl u J fort *b without determining First, whether the said Clara 
A. Marden was at the time of the death of the said Edwin R. Marden 
the owner of Villa Park Villa Park Heights, and of all or a portion 
of Sherwood; Second, whether the real estate under contract of sale 

a - ] , le i " nP i ea ^' of ^e said Edwin R. Marden is to be con¬ 

sidered as real or personal estate, and if personal estate, whether 
plaintiff and the defendant Clara A. Marden, are chargeable with 
same as executors of said estate; Third, the rights in Sherwood and 
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Central Addition to which this plaintiff may be entitled. Plaintiff 
is advised that a settlement of these questions must necessarily deter¬ 
mine to whom and in what proportions the fund which is now being 
retained as hereinabove recited, bv the delendant National Co- 
Operative Realty Co., should be distributed, and for this reason the 
said defendant National Co-Operative Co. is made a party to this 
suit and this Honorable Court requested to decree its duty in the 
premises; that a decision as to the distribution of said funds must 
necessarily determine the interest of plaintiff in Shenvood and Cen¬ 
tral Addition as aforesaid; and that in so deciding, in order to afford 
complete relief, it would be proper that this Honorable Court should 
proceed to decree a partition of the said real estate. 

30. Plaintiff further states that a large amount of money has been 
spent in advertising lots in the various subdivisions; that certain 
expenses must be paid in order to meet the obligations in- 
21 curred by the said Edwin R. Marden in relation to same, and 
by the said plaintiff and the defendant Clara A. Marden since 
the death of the said Edwin R. Marden: that the actions of the said 
Clara A. Marden as aforesaid, in preventing the defendant National 
Co-Operative Realty Co. from properly marketing said real estate, 
will make it difficult to sell the same and will make useless the 
expense paid in the advertising thereof and result in great loss to all 
parties concerned herein; and that it will be inequitable and unjust 
to permit the said Clara A. Marden to retain in her possession the 
promissory notes and contracts of sale relating to said real estate, and 
to collect the proceeds thereof, until the questions hereinabove men¬ 
tioned shall have been decided by this Honorable Court. Plaintiff 
is advised and believes and therefore avers that it would be right and 
proper that a receiver should be appointed for the said real estate 
pending the determination of this suit, as well as for the said prom¬ 
issory notes, contracts of sale, checks and moneys to be derived there¬ 
from, with power to conduct the business of selling said real estate 
and collect the amounts due upon said promissory notes and con¬ 
tracts of sale under the direction of this Honorable Court: and that 
such receiver should be vested with control over the sinking fund 


described in the thirteenth paragraph of this bill, with such instruc¬ 
tions as to the payment of the indebtedness upon Central Addition 
as aforesaid, as this Honorable Court may see fit to give. 

31. To the end therefore that the said Clara A. Marden may make 
full, true, direct and perfect answer upon her corporal oath, accord¬ 
ing to the best of her knowledge, information and belief, to all and 
singular the matters and charges aforesaid, and that as fully 
22 and particularly in every respect as if the same w T ere here 
again repeated and she thereunto particularly interrogated, 
and more especially that she may set forth and discover, according 
to the best of her knowledge, remembrance, information and belief, 


as to the matters and things as to which she is in this paragraph 
interrogated, the plaintiff calls upon her to answer the following 
specific interrogatories: 

(A1 What amount has she paid since the death of the said Edwin 
R. Marden in reduction of the encumbrance upon Central Addition 
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referred to in Paragraph thirteen hereof, and what is the balance 
due by way of encumbrance upon said Central Addition. 

(B) Give full and complete statement describing the notes and 
evidences of indebtedness held by her as a result oi sales of lots in 
Sherwood and in Central Addition, both before and after the death 
of the said Edwin R. Marden. 

(C) Give a full and complete statement of all contracts of sale ot 
any of the lots in the last interrogatory mentioned, which said con¬ 
tracts may be in her possession or under her control. 

(D) What amounts has she collected as rents or income from 
any portion of Sherwood, and when were such collections made? 

The premises considered, the plaintiff prays: 

1. That this Court may ascertain and determine to whom and in 
what proportions the trust funds held by the plaintiff and the 
defendant Clara A. Marden jointly, as trustees, and by the defendant 
National Co-Operative Realty Co. respectively, should be distributed, 
and that it will pass a decree directing such distribution. 

2. That it will pass a decree establishing the right of the plaintiff 

in his own right to an undivided one-fourth interest in the 

23 subdivisions hereinabove referred to, designated respectively 
as Sherwood and Central Addition. 

3. That by appropriate proceedings this Honorable Court will par¬ 
tition the real estate remaining unsold embraced within the said 
subdivisions known as Sherwood and Central Addition, either in 
kind, or by a sale and division of proceeds, as to it may seem best, 
and that any right of dower in plaintiff’s wife may be decreed to 
attach solely to the specific portions of said real estate to be set apart 
to the plaintiff in case of a partition in kind, or in case of a sale, that 
said subdivisions may be sold free and discharged from any right of 
dower in plaintiff’s wife therein. 

4. That a receiver may be appointed to take possession of the four 
subdivisions known as Villa Park, Yilla Park Heights, Sherwood and 
Central Addition respectively, and of the promissory notes and con¬ 
tracts of sale and other evidences of indebtedness relating to the 
same, and of all checks and proceeds of sale therefrom, as well as to 
take possession of the sinking fund described in the thirteenth para¬ 
graph of this bill, with such instructions as to the management and 
sale of said property, the delivery of deeds, the collection of purchase 
money, and the management and disbursement of said sinking fund, 
as to it may seem proper; and that pending this suit such a receiver 
may be appointed. 

5. That this Honorable Court will determine the respective rights 
of the parties hereto with regard to all the matters involved in the 
controversies set forth in this bill of complaint. 

6. And for this purpose that such references may be had and such 

accounts taken as may be deemed necessary and proper. 

24 7. And for such other and further relief as the nature of 
the case may require. 

To which end the plaintiff prays for process of subpoena requiring 
the persons named as defendants in this bill, who are Clara A. 
Marden, sued in her own right and also an executrix and trustee as 
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aforesaid, 
to appear 


and the National Co-Operative Realty Co., a corporation, 
and answer the exigencies of this bill. 

EARL P. HOPKINS. 


WALTER C. CLEPHANE, 

Attorney for Plaintiff. 


District of Columbia, ss: 

I do solemnly swear that I have read the annexed bill by me sub¬ 
scribed and know the contents thereof; that the statements of fact 
therein made as upon personal knowledge I know to be true, and 
those therein made as upon information and belief, I believe to be 
true. 

EARL P. HOPKINS. 

p 

Subscribed and sworn to before me this 5th day of June 1915. 

[SEAL.] WM. R. DE LASHMUTT, 

Notary Public, D. C. 


25 Extracts From Exhibits “E” Sc “F” According to Designation 

of Appellee. 

Filed June 8, 1915. 

Exhibit “E.” 


******* 

Central Addition.$117,921.39 

Sherwood . 70,005.15 

Villa Park. 34,894.25 

Villa Park Heights. 57,480.19 


Exhibit “F.” 


***** * * 

Central Addition. $1,289.67 

Sherwood . 17.313.58 

Villa Park. 11,001.54 

Villa Park Heights. 15,369.46 
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26 Bill of Complaint of Clara A. Harden . 

Filed October 13, 1915. 

In the Supreme Court of the District of Columbia. 

No. 33827. In Equity. 

Clara A. Marden, as Executrix of Edwin R. Marden and in Her 

Own Right, Plaintiff, 
vs. 

Earl P. Hopkins, as Executor of Edwin R. Marden and in His 

Own Right, Defendant. 

The plaintiff respectfully shows as follows: 

1. That she is a citizen of the United States and resident of the 
District of Columbia, and files this bill in her character as Executrix 
and in her own right as legatee and devisee under the will of Edwin 
R. Marden, Deceased. That the defendant is a citizen of the United 
States and resident of the District of Columbia. 

That the defendant is sued in his own right as legatee under the 
will of said Edwin R. Marden, and is also sued as Executor of Edwin 
R. Marden, deceased. That plaintiff and defendant are of full 
age. 

2. That heretofore, to wit, on the eighteenth day of August, 1914, 
Edwin R, Marden, plaintiff’s husband, died, testate, and by his will 
constituted plaintiff and defendant, Earl P. Hopkins, his executors. 
That said will was duly admitted to probate by this Court holding 
a Probate Court and letters testamentary upon his estate were granted 
to plaintiff and the defendant Hopkins, who duly qualified as such 
and have proceeded with the administration of said estate. 

3. That all of the just debts and legal obligations of the deceased 

and his funeral expenses, which are now due and payable 

27 have been paid, except two claims against said estate, amount¬ 
ing, in the aggregate to about $3,500, which said claims are 

disputed, but the said executors have in hand sufficient cash to pay 
and satisfy the same if and when the same are legally established. 
There is also a debt of the estate of said Edwin R. Marden in the 
sum of $15,000 and another in the sum of about $26,000 contracted 
by said Edwin R. Marden which are not yet due and payable and 
; which are secured by deed of trust upon real estate which belonged 
to the said testator at the time of his death, within the true intent 
and meaning of the second paragraph of the will of said testator. 

4. That the administration of said estate has been so far com¬ 
pleted that distribution to the specific and pecuniary legatees named 
in said will, except to the residuary legatee, can now be made with¬ 
out prejudice to the rights of creditors, but no such distribution has 
been made. 

5. By the third paragraph of said will the testator gives to the 

3—3037a 
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plaintiff, his widow, in her own right, his dwelling house (which 
he afterwards conveyed to her by deed) and certain specifics in per- 
sonahy and then provides for her as follows: 

“1 further give, bequeath, and devise to my said wife the sum of 
Twenty-five Thousand (25,000) Dollars, to be paid in cash to her, 
or if she prefers, she may select from any bonds, stocks, or other 
securities which I may own at the time of my death so much thereof 
as, at their face value, shall be equivalent to the sum of Twenty- 
five Thousand (25,000) Dollars; the bequests and devises thus made 
to my wife are to take precedence and priority over all other legacies 
and bequests hereinafter made in this will, none of which are to 
become effective unless and until the said bequests and devises to 
her have been delivered, paid over to her and satisfied.” 

6. That among the stocks owned by the testator at the time of his 
death and now forming part of the assets of his estate are certain 
shares of the capital stock of three certain commercial cor- 
28 porations, to wit, one hundred shares of the capital stock of 
the Washington Civil Service School; ten hundred and 


ninety-six shares of the capital stock of the National Co-Operative 
Realty Company and eighty shares of the capital stock of the Model 
Printing Company, each of the face value of one hundred dollars. 
That subject to the provisions of the third and eleventh paragraphs 
of said will, giving precedence and priority to the provisions of the 
third paragraph in favor of the plaintiff over all other provisions in 
said will all the above-named stocks are severally bequeathed to 
certain of the defendants, that is to say: to the defendant, Earl P. 
Hopkins, all the shares of stock of the Washington Civil Service 
School and one-fourth of the stock of the Model Printing Company; 
to Walter McDonnell, one-half of the stock of the National Co- 
Operative Realty Company and to Cora B. Talley the other half of 
said stock and to Samuel Burnside the remaining three fourths of 
the stock of the Model Printing Company, all which will more fully 
and at large appear by reference to said will, a certified copy whereof 
marked “Plaintiffs Exhibit No. 1” is filed herewith and prayed to 
be taken and read as a part of this hill as fully and effectually as 
if the same were herein fully and at length set forth. 

7. Plaintiff further shows that she is advised that she and her co¬ 
executor. the defendant, Hopkins, can not make distribution of said 
estate until the plaintiff has exercised the right given her by said 
will, in the third paragraph thereof, to take the said legacy of twenty- 
five thousand dollars in cash or to take the same or some part thereof 
from anv bonds, stocks, or other securities which the testator owned 
at the time of his death, at their face value, as she may select and 
that she has not been able to exercise her rights in that behalf for 
the reasons hereinafter set forth. 

29 8. Plaintiff further shows that she is informed and be¬ 

lieves that the total capital stock of the corporation styled 
the Washington Civil Service School, was, at the time of the death 
of the testator, divided into one hundred and fifty shares, of which 
the defendant, Hopkins owns fifty shares and the testator, at the 
time of his death owned one hundred shares which are still part of 
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the assets of his estate. That since the death of the testator, the 
defendant, Hopkins, has, without the consent of the plaintiff, either 
in her own right or as executrix, assumed entire control of the af¬ 
fairs, assets and business of said corporation and of its earnings, has 
made no report to his co-executrixi thereof, and as she is further 
informed and believes has invested a large portion of its funds out¬ 
side the District of Columbia, and plaintiff is wholly uninformed 
as to the affairs of said corporation and the estate of said Marden 
has received no money therefrom, although, she is informed and 
believes, that large sums have been earned by said corporation which 
are properly distributable among its stockholders. 

9. That plaintiff has l>een considering selecting from among the 
stocks owned bv the testator at the time of his death, at their face 
value, on account of the legacv of twentv-five thousand dollars given 
her by the third paragraph of said will, and under the right of selec¬ 
tion thereby given her, the whole or some part of the one hundred 
shares of the capital stock of the Washington Civil Service School, 
yet she has been deterred and prevented from reaching a decision 
by the act of the said ITopkins in taking exclusive possession of the 
property and affairs of said corporation and giving her no informa¬ 
tion as to the same, thereby preventing plaintiff from exercis- 

30 ing an intelligent judgment with respect thereto and also by 
the fact that she has been informed that said Hopkins claims 

that by the true construction of the will of said testator if the plain¬ 
tiff shall select the said shares of stock, or any part thereof, at their 
face value, she will be compelled to make good to the said Hopkins, 
out of the residuum of her husband’s estate bequeathed and devised 
to her, such amount as the said Hopkins may thereafter be able to 
establish as the actual value thereof and thereby compelling plain¬ 
tiff to exercise her right of selection given her by the will in ignorance 
of the facts pertaining to its true value and at the peril of being 
compelled to become a purchaser thereof and to pay an unknown 
and previously/?/ unascertainable price therefor, instead of being per¬ 
mitted to take the same as a gift at its face value as provided by 
said will. 

10. Plaintiff is advised and believes, and therefore charges, that 
as executrix she can not join in any distribution of said estate until 
her right of selection under said will has been exercised and the 
legal consequences thereof ascertained, and that she has the right, 
individuallv and as executrix, to be fully informed as to the affairs 
and condition of said corporation, and if, upon such information, 
she decides in her individual right to select said shares of stock or 
any part thereof that she can only be lawfully chargeable with the 
face value thereof against the said legacy of $25,000. bequeathed to 
her by the third paragraph of said will. And she is further advised 
and believes and therefore charges that whether or not she would be 
compelled, either individually or as executrix, as a consequence of 
her exercising the right of selection accorded her by said testator, 

to pay to the said Hopkins, any sum, and if so what amount, 

31 out of the residuum of said estate, are questions of law, de¬ 
pendent for solution upon the true construction of the terms 
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of said will, and that both in her capacity as executrix and in her 
individual capacity as a legatee, she is entitled to have the said will 
construed by this Court and its true legal effect determined by its 
decree before she exercises her right of selection given by said will. 

Plaintiff therefore prays: 

1. That the United States writ of subpoena be issued to the de¬ 
fendant, commanding him to appear and answer the exigencies of 
this bill. 

2. That the defendant, Earl P. Hopkins, do make full and com¬ 
plete discovery, in detail of all the acts and doings of the said Wash¬ 
ington Civil Service School, showing all receipts and disbursements 
since the death of said Edwin P. Harden and that he be required to 
pay over to the executors of said Edwin P. Harden their share, as 
stockholders in said corporation, of all profits earned by said corpora¬ 
tion and to furnish a full accounting thereof. 

3. That all accounts may be stated, inquiries made and directions 
given necessary to a full disclosure of the affairs and condition of 
said corporation. 

4. That the Court will construe, and, by its decree, determine the 
true intent and meaning of the will of said Edwin P. Harden and 
particularlv as to the rights of the plaintiff to select stocks belonging 
to said estate in lieu of cash in satisfaction of the legacy given to 
her by the third paragraph of said will, to the end that she may 
thereafter determine whether she will select any of said stock, 
at its face value in lieu of the cash legacv of twentv-five thou- 

sand dollars. 

32 5. That plaintiff may have such other and further relief 

as to the Court may seem fit and proper. 

The defendants to this bill are Earl P. Hopkins, Executor of 
Edwin P. Harden, and Earl P. Hopkins. 

CLARA A. HAPPEN. 

MYEP COHEN, 

WH. G. JOHNSON, 

Counsel for Plaintiff. 

District of Columbia, ss : 

I do solemnly swear that I have read the foregoing bill by me 
subscribed and know the contents thereof; that the matters and 
things therein stated of my own knowledge are true and those stated 
upon information and belief I believe to be true. 

CLARA A. HARDEN. 

Subscribed and sworn to before me this 13th dav of October, 1915. 
[seal.] WALTER C. ENGLISH, 

Notary Public, D. C. 
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Plaintiff's Exhibit No. 1. 

Filed October 13, 1915. 

Last Will and Testament of Edwin R. Harden. 

1. I, Edwin R. Marden, of the City of Washington, District of 
Columbia, being of sound and disposing mind, memory and under¬ 
standing, do hereby make, publish, and declare this instrument as 

and for my last will and testament, hereby expressly revok- 

33 ing all former wills, testaments and codicils thereto by me 
heretofore made at any time. 

2. After the payment of all my just and legal debts and obliga¬ 
tions, which shall he paid by my executors hereinafter named, as 
soon after my death as is practicable and convenient, including 
those of my last illness and funeral expenses, but not including in¬ 
debtedness not due, secured by mortgage, deed of trust, or other lien 
on real estate, T give, beoneath and devise mv whole estate, real, 
personal and mixed, as follows: 

3. To mv beloved wife, Clara A. Marden, I give, bequeath and 
devise absolutely all my household goods, chattels, furniture, jewelry, 
horses, carriages and automobiles, and the residence which we now 
occupy as a home, situated in the District of Columbia, at the 
corner of Sixteenth Street and Bladen Avenue, the same being 
also known and described as and being lots numbered Seventeen 
(17) and Eighteen (18) in Square numbered Twenty-six Hundred 
and Fifty-four (2654). I further give, bequeath and devise to my 
said wife the sum of Twenty-five Thousand (25,000) Dollars, to be 
paid in cash to her, or if she prefers, she may select from any bonds, 
stocks, or other securities which T may own at the time of my death 
so much thereof as, at their face value, shall be equivalent- to the 
sum of Twenty-five Thousand (25,000) Dollars: the bequests and 
devises thus made to my wife are to take precedence and priority 
over all other legacies and bequests hereinafter made in this will, 
none of which are to become effective unless and until the said 
bequests and devises to her have been delivered, paid over to her and 
satisfied. 

4. To my esteemed private secretary. Miss Hulda Halverson, if 

she survive me, in recognition of her fidelity to my interests, 

34 and of her services rendered to me during a long series of 
years, I give, bequeath and devise the sum of Five Hundred 

(500) Dollars, and in addition, subject to the conditions herein¬ 
after specified, the sum of One Hundred (100) Dollars a month, to 
be paid to her by my executors, hereinafter named, on the first day 
of each and every month, for the period commencing with the date 
of mv decease, and ending at the time of her decease; and that 
certain piece of property now owned by me in the City of Wash¬ 
ington, District of Columbia, known and described as and being lot 
numbered 57 in Square numbered 205, improved by building num¬ 
bered 1426 and 1428 U Street, N. W., is hereby charged with a lien 
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for the payment of said monthly sum of One Hundred (100) Dol¬ 
lars ; but such lien shall not extend to any other portion of my estate. 
The foregoing legacy of One Hundred Dollars per month is be¬ 
queathed, subject to the express condition that if at any time the 
legatee, Miss Hulda Halverson, should attempt to assign, mortgage, 
pledge or otherwise charge or dis- 

2 . 

pose of the same, or any part thereof, or if any attachment, lien or 
other legal process he laid or levied thereon, or on any part thereof, 
the portion so affected shall forthwith form and become a part of 
my residuary estate, to he disposed of as hereinafter directed. 

5. To mv e-teemed friend and business associate, Earl P. Hopkins, 
now of the Citv of Washington, District of Columbia, if he survive 
me. I give and bequeath all the stock which T now own, or may own 
at the time of my death, in the Washington Civil Service School, 
and in addition one-fourth of the stock which I now 7 own, or 
35 may own at the time of my death, in the Model Printing 
Company. Should said Earl P. Hopkins not survive me, 
then T give and bequeath the said stock to his widow, Jeanette Y. 
Hopkins, if she survive me. If she does not it shall, in that event, 
form part of my residuary estate to be disposed of as hereinafter 
directed. 

0. To my sister, Merta A. Marden, if she survive me, I give and 
bequesth the sum of Tw t o Thousand (2,000) Dollars in cash, or its 
equivalent in value in other property, at the discretion of my execu¬ 
tors hereinafter named. 

7. To my esteemed friend and business associate, Walter Mc- 
Donnel, if he survive me, I give and bequeath one-half of such 
capital stock as I now’ own, or may own at the time of my decease, in 
the National Co-operative Realty Company. 

8. To my esteemed friend and business assistant, Cora B. 
Talley, if she survive me, 1 give and bequeath the remain- 

3. 

ing half of such capital stock as I now 7 own, or may own at the 
time of my death, in the National Co-operative Realty Company. 

9. To my esteemed friend and bookkeeper, Elizabeth G. Libbey, 
if she survive me, I give and bequeath One Thousand (1000) Dol¬ 
lars, in cash, or its equivalent in other property, at the discretion 
of my executors hereinafter named. 

10. To my esteemed friend and foreman, Samuel, usually called 
“Dock” Burnside, if he survive me, I give and bequeath three-fourths 
of such capital stock as T now 7 own, or may own at the time of my 
death, in the Model Printing Company. 

11. All of the foregoing bequests, legacies and devises, other than 
those made to my wife in paragraph numbered 3 of this will, are 
made subject to the express condition that the bequests, legacies and 
devises made to my said wife, in said paragraph, shall first be paid 
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and satisfied out of my estate, and in the event that the re- 
3() mainder of my estate shall not be sufficient to provide for 
all the remaining bequests and legacies hereinbefore made, 
it is my will, and I direct that my executors, hereinafter named, 
shall pay and satisfy said bequests and legacies in the order of 
priority in which they have been made herein, beginning with the 
bequest or legacy made in paragraph numbered 4 hereof, and so 
proceeding until such remainder of my estate has been exhausted; 
my intent and meaning being that my just debts and obligations 
shall first be paid and and satisfied, as provided in paragraph 2 
hereof, and next that the bequests and devises to my wife, made 
in paragraph numbered 3, shall then be paid and satisfied, and 
then the others, following in the order of priority in which they are 
stated in the various numbered paragraphs of this my will. 

12. After the payment and satisfaction of all of the foregoing 
legacies, bequests and devises, I give, bequeath and devise the rest 
and residue of my estate, real, personal and mixed, of which I 
may die seized and possessed, or to which I may be entitled at the 
time of my decease, to my beloved wife, companion and helpmate, 
the aforesaid Clara A. Marden, absolutely and in fee. 

13. Lastly, I do hereby nominate and appoint my beloved wife, 
Clara x lax den, and ^ esteemed friend, Earl P. Hopkins, to 
be the executors of this my last will and testament; they to serve as 
such without bond, so far as the law will permit. 

In testimony of all of which I have here-unto set my hand in 
the City of Washington, District of Columbia, on the 12th day of 
June, A. D., 1912. 

EDWIN R. MARDEN. 

37 Signed, subscribed, published and declared by Edwin R. 

Marden, the above named testator, as and for his last will 
and testament, in our presence, who, at his request and in his 
presence, and in the presence of one another, have subscribed our 
names as witnesses thereto. 

SUZANNE L. TILLER, 

201 A St. S. E., Wash., D. C. 

HARVEY T. WINFIELD, 

1219 Harvard St. 

WILLIAM E. RICHARDSON, 

3708 Morrison St., Chevy Chase, D. C. 


Supreme Court of the District of Columbia, Holding Probate Court. 
District of Columbia, To wit: 

I, Wm. C. Taylor, Deputy Register of Wills for the District of 
Columbia, Clerk of the Probate Court, Do Hereby Certify, That the 
foregoing is a true copy of the original will of Edwin R. Marden, 
deceased, filed and recorded in the office of the Register of Wills 
for the District of Columbia, Clerk of the Probate Court, aforesaid; 
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and that the said will after having been duly proven, was by order 
of the said Court, in accordance with the laws of the District ot 
Columbia, admitted to probate and record on the 22nd day of Sep¬ 
tember A. D. one tliousaid nine hundred and fourteen. 

I Further Certify, That said will was duly executed and proved 
agreeably to the laws and usages of the District of Columbia, and 
that 1 have compared the foregoing copy of said will with the 
original record in said oliice, and find it to be a full, true and correct 

transcript thereof. . , ... i0 ., 

\\ iiness my hand and the seal of the said Probate Court, this lotli 

day of October, A. D. 1915. 

[seal.] W. C. TAYLOR, 

Deputy Register of Wills for the 
District of Columbia, Clerk of the 
Probate Court. 


38 Answer of Clara A. Mar den to Bill. 

Filed October 20, 1915. 

In the Supreme Court of the District of Columbia. 

No. 33492, In Equity. 

Earl P. Hopkins 
vs. 

Clara A. Harden, et al. 

The answer of Clara A. Harden to the Bill of Complaint of Earl 
P. Hopkins against her and others, in chancery exhibited. 

1 and 2. She admits the allegations of the first and second para¬ 
graphs of said bill as to the residence and citizenship of the parties 
plaintiff and defendant, but whether they rightfully sue and are 
sued in the character and capacity as stated, or otherwise than in 
their own right, she is advised is matter of law, dependent upon the 
facts disclosed by said bill, as to which she is advised that she is 
not required to make any answer. Further answering said para¬ 
graph, she says that the said bill prays for no discovery from, nor 
relief against, the defendant National Cooperative Realty Co., and 
the averments of said bill as to said defendant consists in assertions 
of right in the said defendant which, if well founded in law, can 
only be adjudged to it on a bill filed by it in its own behalf, as the 
said defendant is sui juris and capable of suing as well as being sued, 
and she claims the same benefit of this exception to the bill as if 
she had specially demurred thereto. 

3. Answering the third paragraph, this defendant says that she 
admits that on or about February 28, 1910, Edwin R. Harden, who 
was defendant’s husband, conducted the negotiations and transac- 
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ti°nsf°r the purchase of the real estate designated as “Villa 

6 J T n but she denies that * le P u . rcha sed the same, as in the 

1 1 alleged, in the sense ot paying the purchase money or 
acquinng title thereto, and avers that she paid the purchase money 
lor said real estate and that the title thereto was, in consideration of 
sutli payment by her, conveyed to her by proper deed vesting the 
same in tier in lee simple. 

4. Answering the fourth paragraph, the defendant says that it 
is true that Edwin R. Marden, on or about June 20, 1911 con- 

(lllOtpd 111 llPl* nnma cm /l O ct 1 1 All n 4 - i-h ^ __ j ' i • 1 


7. *T •’ es . lie purchased the same, as in the bill 

alleged, in the sense of paying the purchase money therefor or ac- 

quinng title thereto and avers that the purchase price was paid 
iiom her tunds, and in consideration of such payment, the title 
thereto was conveyed to her by proper dee-1 in fee simple 

o. Answering the filth paragraph this defendant says that it is 
true that on or about the 20th of March, 1911 Edwin R. Marden 
conducted the negotiations and transactions for the purchase of the 
retd estate designated as "Sherwood”, but she denies that he pur¬ 
chased the same as in the bill alleged, in the sense of pavin'- the 
purchase money therefor or acquiring title thereto, and avers* that 
the purchase price therefor was paid by this defendant, and in con¬ 
sideration of such payment by her the title thereto was conveyed 
to her by proper deed in fee simple. y 

6. Answering the sixth paragraph, this defendant says that she 
lias no personal knowledge of the facts attending the purchase of 
the real estate designated as “Central Addition”, but from such 
information as she has she believes that the purchase money 
40 was paid by Edwin R. Marden, and that the title thereto 

die fm.rr d " ly r/Tl t0 hlm by proper deed in fee simple, and 
she fuither says that she has never asserted any claim thereto except 

as devisee under the will of her said husband, Edwin R Marden 

/. Answering the seventh paragraph this defendant denies that 

the purchase money for “Villa Park”, “Villa p ar k Height?’ and 

three-fourths of the purchase money for “Sherwood”, were'furnished 

fcW Marden out of Ins own funds, and she also denies that 

V‘®. tl e ,ll ® reto "as taken in the name of this defendant upon the 

distinct understanding and agreement between Edwin R Marden 

and herself that she was to hold the title thereto as trustee for him 

to dispose of any convey the said real estate as he might from time 

to time direct, and she avers the facts to be as follows • 

lhat in the purchase of “Villa Park” the tntnl 

cents ($bU,zol.48), the terms of purchase bpino- fifing +1 “ ® j 

Zd tK? d0 '! arS and . e *Shty-seven cents ( $15,062 87) in^i 

and the balance by promissory note, secured by deed of trust on 
the said real estate. That her husband in w 1 L 1 i? 01 trilst on 

benefit, paid a deposit of five hundred ’dollars an< l her 

4—3037a 
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balance of said cash payment, amounting to fourteen thousand five 
hundred sixty-two dollars and eighty-seven cents ($14,562.87) was 
paid by this defendant by a check drawn and signed by her alone, 
on the Commercial National Bank of Washington, I). C., to the 
order of J. Ii. Ralston, C. H. Syme and II. P. Gatley, Trustees, 
against funds on deposit in said bank to the credit of this defendant, 
which were the sole property ol this defendant, and said check was 
duly paid. That this defendant alone signed the promissory 
41 notes for the deferred purchase money and executed the deed 
of trust securing the same, and the payments on said note 
for deferred purchase money, and all other costs and expenses of 
said transaction, including the refund ol the five hundred dollars 
($500) deposit paid by her husband, were paid as she is informed 
and believes, out of the proceeds ot resale of the said land from 
time to time as they were subsequently made. That in the pur¬ 
chase of “Sherwood” the total purchase price amounted to fifty- 
eight thousand three hundred seventy-three dollars and fifty cents 
($58,373,50), the terms of sale being nineteen thousand three hun¬ 
dred forty-three dollars and torty-tw’o cents ($19,343.42) in cash 
and the balance by promissory note secured by deed of trust on the 
said real estate. That the cash payment was made by this defend¬ 
ant by two checks on the said Commercial National Bank, signed 
by this defendant alone, the one for the sum of seventeen thousand 
seven hundred and ninety-three dollars ($17,793.00), and the other 
for the sum of sixteen hundred ninety-eight dollars and sixtv-one 
cents ($1,698.61), each to the order of Edwards Land and Build¬ 
ing Company, and drawn against funds on deposit in said bank to 
the credit of and belonging to this defendant, which were the sole 
property of this defendant, and that said checks were duly paid by 
said bank. That defendant is not now able to state why the aggre¬ 
gate of said checks was slightly in excess of the cash payment re¬ 
quired, as she has not been able to examine all the data relating 
to said purchase. That the note given for the deferred purchase 
money secured by deed of trust on said real estate was signed by 
this defendant alone. That the payments on said note for deferred 
purchase money were made as she is informed and believes 
42 out of the proceeds of resales of the said land irom time to 
time as they were subsequently made. 

That in the management and resale of said property her husband 
had entire control, with the consent of this defendant, selling the 
same through the defendant National Co-Operative Realty Com¬ 
pany, which he controlled, and receiving from it the proceeds of 
sales, which, in the aggregate very largely exceeded the total pur¬ 
chase price for said lands. That by this means there accumulated, 
in the hands of said Edwin R. Marden, from said lands belonging 
to this defendant, large sums of cash, of which no specific account 
w r as rendered to this defendant, though said Marden did, from time 
to time, during his management and control of said properties, give 
her large sums of money. That in the purchase of “Villa Park 
Heights,” the total purchase price was thirty-two thousand seven 
hundred thirteen dollars and eighty cents ($32,713.80), the terms 





CLARA A. MARDEN, ETC., VS. EARL P. HOPKINS, ETC. 27 

of sale being ten thousand dollars ($10,000) in cash, and the bal¬ 
ance by promissory note secured by deed of trust on said real estate. 
That said cash payment of ten thousand dollars ($10,000) was made 
by said Edwin R. Marden by his personal check for and on behalf 
of this defendant, but, as this defendant is informed and believes, 
the said Marden then had in hand from the proceeds of sales of 
the lands belonging to this defendant, sufficient funds to meet said 
check, or if not, that he subsequently received from the proceeds of 
sales of the lands of this defendant, sufficient funds to refund to 
him the said ten thousand dollars ($10,000), which funds were so 
applied by him. That the note for the deferred purchase money 
secured upon said real estate was signed by this defendant alone 
and the payments thereon were made, as she. is informed and 

43 believes, out of the proceeds of resales of said land from time 
to time as they were subsequently made. And this defendant 

says that neither at the time of the purchase of said three tracts of 
land nor at anv other time was there anv agreement or understand- 
ing between herself and her husband that she held the title thereto 
in trust for him, nor did he ever, to defendant’s knowledge, assert 
title in himself to said lands or to any part thereof, nor did she ever 
admit any title in him thereto. Further answering said paragraph 
this defendant denies that the plaintiff paid one-fourth of the cash 
payment for the purchase money of “Sherwood,” as she paid the 
whole thereof herself in the manner herein specifically set forth; 
she denies that he gave his note for one-fourth of the deferred pay¬ 
ment, as she gave her own note signed solely by herself therefor, 
and secured by deed of trust thereon. Upon information and be¬ 
lief. she denies that he contributed to the payment of the said de¬ 
ferred payment note, because she is informed and believes that the 
same was paid wholly from the proceeds of resales thereof. She 
has not sufficient personal knowledge to admit or deny that plain¬ 
tiff paid one-fourth of the purchase price of “Central Addition” 
but, upon such information as she has she denies said allegation of 
the plaintiff, and demands strict proof thereof. She has no per¬ 
sonal knowledge of any understanding or agreement between plain¬ 
tiff and her husband as to said land, and can not admit or deny 
the same, but demands strict proof thereof. But she is advised and 
believes and therefore avers, that as the said Edwin R. Marden did 
not own “Sherwood” but the same belonged solely to this defendant, 
the said Marden could not lawfully agree to give plaintiff a one- 
fourth interest therein. Nevertheless this defendant says that 

44 if it be established by competent evidence that plaintiff did 
pay one-fourth of the purchase money for “Sherwood” 

through contribution to the payment of the deferred purchase money, 
contrary to this defendant’s information and belief in that regard, 
or that he paid one-fourth of the purchase price of “Central Addi¬ 
tion” she is willing to ratify and confirm the said supposed agree¬ 
ment with her said husband to give him a one-fourthi interest in 
both of said tracts or either of them as the said evidence may estab¬ 
lish such payments. 

8 and 9. Answering the eighth and ninth paragraphs, this de- 
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fendant says she believes the averments therein are substantially 
correct. 

10. Answering the tenth paragraph this defendant says that 
on one occasion, the date of which she has not yet been able to fix, 
her husband spoke to her about these subdivisions and the manner 
in which they were being sold, and remarked that if this defendant 
should die before him, trouble and confusion would arise and sug¬ 
gested that she sign deeds conveying the same to him, which he 
would not record nor use except in the event of this defendant's 
death before him, and that he presented certain deeds to her which 
she signed without reading. That she never acknowledged the same 
before any Notary Public or other officer. That though she is 
executrix of her husband’s will with the plaintiff, the said deeds 
never came into her possession, and she can not say whether the 
exhibits filed with the bill are true copies thereof, but she denies 
that she ever acknowledged the same before William R. De Lash- 
mutt or that she ever meet said William R. De Lashmutt until re¬ 
cently, during the month of March. 1915, when she was intro¬ 
duced to him, on which occasion he admitted he had never 

45 met this defendant before. And this defendant says that if 
the said deeds in said paragraph mentioned are the same 

which she signed, the same were never fully executed, were never 
delivered except in escrow upon the condition and for the purpose 
hereinbefore stated, and that the same are wholly inoperative to 
convey any interest in said lands, and that the same should be 
delivered up and cancelled. 

11. Answering the eleventh paragraph of said bill this defendant 
says that the facts therein stated are true, except she denies that 
the reason for making the notes for deferred payments on resales 
of said land was because said deeds signed bv her had not been 
recorded, but because the said purchase money was her property and 
the reason for turning the same over to her husband was that he 
was managing the whole matter, including collection of notes, for 
her through the National Co-Operative Realty Company, which con¬ 
tinued so to act after his death. 

12. Answering the twelfth paragraph, this defendant says she 
never asked her husband any of the details of the management of 
the said real estate, and only knew in a general way that there was 
some arrangement with the National Co-Operative Realty Company 
for the sales, and never knew and never asked her husband, what 
disposition was made of the proceeds. She made the investments 
in these lands at his suggestion, and in entire confidence in his 
ability to manage the same profitably and advantageously; that he 
constantly turned over to her checks for substantial sums of money 
which she deposited to her credit in her personal bank accounts, 
and never made any inquiries about the matter, except that on one 
or two occasions she asked her husband jokingly, when she would 
get money from the subdivisions, and he laughingly replied by 

asking her if she was not getting enough, and if she was 

46 not satisfied. As his payments to her were very liberal, she 
never pursued the subject further. For these reasons she 
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never knew until after his death now his affairs and her own were 
being conducted, and from information derived since his death she 
believes that the allegations of fact in the twelfth paragraph as to 
the course of business are correct, but has no knowledge of the 
reasons therefor. 

13. Answering the thirteenth paragraph, she has no personal 
knowledge of the facts therein stated, and no such information as 
would enable her to admit or deny the same, except as to the 
amounts she has personally paid on the said note for twenty-five 
thousand six hundred and six dollars and seventy-three cents 
($25,606.73), and if material she demands proof thereof. This 
defendant has paid on account of the principal of said note forty- 
one hundred and six dollars and ten cents ($4,106.10), and six 
hundred and forty dollars and fifteen cents ($640.15) for interest, 
and she is advised that the proper source of inquiry for the plaintiff 
as to the balance due on said note is the holder thereof, and not this 
defendant. 

14. This defendant admits the allegations of the fourteenth para¬ 
graph, except as to the alleged copy of the will which she has not 
had the opportunity to compare with the original. 

15. Answering the fifteenth paragraph, this defendant says that 
she believes the statement of facts therein to he substantially correct. 
Further answering she says that it being represented to her by the 
plaintiff that he was entitled to one-fourth of the returns from 
“Sherwood” and “Central Addition,” and having no knowledge 
of the situation of affairs and being advised from other sources that 

such right had been recognized and admitted by her hus- 
47 band, she made no inquiry whatever as to his claim and 
assumed its correctness, and is still ready to admit it should 
it l>e shown to be well founded. It was only when she learned cer¬ 
tain of the details of those transactions and that he founded his 
claims upon the assertion that he had paid one-fourth of the pur¬ 
chase money for said lands, which was contrary to her information 
and understanding, that she considered it necessary to have the 
basis of his claim definitely stated and established by formal proof. 

16. Answering the sixteenth paragraph, this defendant says that 
she believes the averments thereof as to the course of business in sales 
is correct. She denies that the lots contracted to be sold or the pro¬ 
ceeds of sale other than those from “Central Addition” constitute 
the personal estate of Edwin R. Marden, and she avers that they are 
her individual property. As to whether the plaintiff is entitled to 
one-fourth thereof she has already fully answered. She admits that 
she had a statement made by the Interstate Audit Company for her 
information, which was her right, and to which the acquiescence of 
the plaintiff was wholly unnecessary, but she neither admits nor 
denies the accuracy of said statement and is advised that she is in 
nowise bound thereby. 

17. She admits the averments of facts in the seventeenth para¬ 
graph, but denies that she is in anywise bound by anything the said 
statement may show or fail to show. 

18. This defendant has no knowledge as to the state of mind or 
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motives of the plaintiff as set forth in said paragraph, and can neither 
admit nor deny the allegations thereto relating. . 

19. Answering the nineteenth paragraph, this defendant admits 
that the plaintiff disagreed with her views in the respect stated, 
48 and also in respect to other matters, and that he filed a sep¬ 
arate statement, with the purport of which she is unfamiliar, 
and by which she understands she is in nowise bound. 

20/ Answering the twentieth paragraph, this defendant is advised 
it states only conclusions of law, to which she is not required to make 
answer. 

21 and 22. Answering the twenty-first and twenty-second para¬ 
graphs, this defendant says that since the filing of the Bill of Com¬ 
plaint. the National Co-Operative Realty Company has resumed pay¬ 
ment to plaintiff and defendant jointly of the proceeds of sales re¬ 
ceived by it. 

23. Answering the twenty-third paragraph, this defendant says it 
is true that she took possession of the notes held by said National 
Co-Operative Realty Company for deferred purchase money from 
real estate sold hv it, but whenever any of said notes is paid, has re¬ 
turned the same to the said Company for delivery to the maker, and 
the said Company has remitted to the plaintiff, and this defendant, 
the amount received therefor, which funds remain under the joint 
control of the plaintiff and this defendant. She is advised that as 
executrix of said Marden, as the owner of the land for which the 
notes are given, and as legatee under the will of said Marden she is 
rightfully interested in said notes and entitled to the possession 
thereof. If the plaintiff is entitled to one-fourth of the sums repre¬ 
sented by any of said notes the act of this defendant neither defeats 
nor impairs his right. This defendant has received rents from cer¬ 
tain improvements in “Sherwood” between April 23rd and the pres¬ 
ent time, amounting in all to two hundred and ten dollars ($210), 
and has paid in taxes on said real estate three hundred sixty-two 
dollars and thirteen cents ($362.13). 

49 24. Answering the twenty-fourth paragraph this defend¬ 

ant says she has not attempted to terminate the services of the 
National Co-Operative Realty Company in the matter of selling said 
real estate. That as the said Company was conducting the business 
in its own name, she was advised that in contracts of sale only it 
should describe itself as “Agent” so as to show that it did not pur¬ 
port to he the owner of the property. She is entirely willing to have 
said Company continue said services and business so long as it dis¬ 
charges its duties properly, but without admitting an indefinite and 
unlimited right in said Company. 

It is true that this defendant wrote the letter designated as “Ex¬ 
hibit I,” which she did because she did not wish mail addressed to 
her to be opened nor checks drawn to her order to be endorsed by 
others. But she further shows that a full disclosure has been made 
to said Company of each and every of said checks as and when re¬ 
ceived, and the amounts thereof have been charged against her on 
its hooks, a fact open to plaintiff’s knowledge if he made any inquiry 
of the Company. 
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25. Answering the twenty-fifth paragraph, this defendant says 
that in the month of January, 1915, when checks were prepared for 
the distribution of the fund held by plaintiff and defendant as 
trustees, being the proceeds of the sale of the said real estates, in ac¬ 
cordance with the practice set forth in the fifteenth paragraph of 
the bill, the plaintiff refused to sign the same or further recognize 
this defendant’s right in said real estate. This defendant says it is 
true that a compromise of the differences between them was at¬ 
tempted, in the course of which the proposed declaration of trust 
was prepared. Defendant says that negotiations with respect to this 

matter were not conducted by her personally and she is not 
50 informed as to the discussion between counsel. She believes 
it is true, as alleged in said paragraph that while the plaintiff 
sought an unconditional acknowledgment of his claim to a one- 
fourth interest in “Sherwood” and “Central Addition,” he desired to 
add c * stipulation leaving this defendant’s claim of ownership open 
to controversy and litigation and she believes that counsel acting for 
her refused to agree to such arbitrary distinction between the oppos¬ 
ing claims of the parties. But she is advised that said matter being 
simply a fruitless effort to compromise controversies, the same is not 
a proper subject for inquiry or adjudication. 

26. Answering the twenty-sixth paragraph, this defendant says 
she lias ho means of knowing whether she and the plaintiff can a«ree 
upon the management of the four subdivisions as no plan of man¬ 
agement to which plaintiff will agree has been submitted to her. She 
denies that the real estate is susceptible of partition because of the 
p an of selling the same, which has been adopted, but that if the 
plaintiff establishes his right to a fourth interest in “Sherwood” and 
‘ Central Addition ’ distribution of the proceeds can readily be made 

2/. Answering the twenty-seventh paragraph, this defendant says 
that, even if plaintiff shall establish a right to a fourth interest in 
the notes and contracts arising out of “Sherwood” and “Central Ad¬ 
dition, because of the peculiar nature of the contracts and sales the 
said specifics can not be partitioned in kind, but distribution would 
nave to await their conversion into cash. 

28. Answering the twenty-eighth paragraph, this defendant savs 
that she is unable to state whether or not the list of lots therein 
01 fn * *? ?J 0 . rre ?} statement of the lots in “Sherwood” and 

Central Addition to which deeds have not been given; that 

the conditions change daily and with almost every mail during the 
day. & 

. f 9, Answering _th e twenty-ninth paragraph, this defendant says 
she is advised that it contains only questions of law as to which she 
is advised she is not required to make answer. 

SO Answering the thirtieth paragraph, this defendant says that 
she has no knowledge of any expenses incurred by the said‘Edwin 

with + T ei ’i ° r r by 'j le p aintiff or by thip defendant in connection 
with the sale of said real estate, and that her information and un- 

derstanding is that in consideration of the allowance to it of one-third 

rJu® P urchase mon , e y. as a commission the National Co-Operative 
Realty Company is obliged to pay all said expenses; she denies that 
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she has done any acts tending to hinder, delay or interrupt the action 
of said Realty Company in marketing said real estate and that it is 
far more to her interest than it is to that ol the plaintiff that the said 
Realty Company should make sales of all said real estate with all 
possible dispatch. She denies that there is any necessity for the ap¬ 
pointment of a Receiver or that such action could advance the in¬ 
terests of any of the parties; on the contrary she is advised that such 
action would be disastrous to all concerned. That the said sales are 
conducted by mail with widely scattered customers and by methods 
not capable of being executed by any but persons skilled in this form 
of selling real property. That the parties being before the Court, the 
Court can, by appropriate direction compel all of them to observe 
fair and equitable conduct towards each other. 

52 31. Answering interrogatory A to the thirty-first paragraph, 

she says she has already stated, in answer to paragraph thir¬ 
teen as to the amount she has paid and referred plaintiff to the source 
from which further information can be had, not being herself in 
possession thereof. 

Answering interrogatory B, she appends a list of all the notes 
therein mentioned, now in her possession. 

Answering interrogatory C, she says she has not now T and never has 
had, any of said contracts in her possession or control. 

Answering interrogatory I), she says she has already given the 
information sought thereby in her answer to the twenty-third para¬ 
graph. 

Further answering said paragraph, she says that the plaintiff has 
free access to the books and records of the National Co-Operative 
Realty Company concerning the dealings with said real estate with 
which, she is informed, he is fully familiar, and from which she is 
informed and believes he can get more detailed information than 
she could possibly give him. She further shows that he has had prac¬ 
tical control of all the business in which Edwin R. Marden was in¬ 
terested ever since his death, to a considerable extent to the exclusion 
of this defendant, among other things, of the affairs of the Washing¬ 
ton Civil Service School, w T hose business, records and funds he has 
taken into his exclusive control, although her husband’s estate owns 
tw T o-thirds of the capital stock thereof. 

And having fully answered, she prays to be hence dismissed with 
her reasonable costs. 

CLARA A. MARDEN. 


53 District of Columbia, ss : 

Clara A. Marden, being first duly sworn on oath deposes and says 
that she is the defendant named in the foregoing answer, by her 
subscribed; she has read the same and is familiar with the contents 
thereof; the matters and things therein stated on personal knowledge 
are true; and those therein stated on information and belief, she be¬ 
lieves to be true. 


CLARA A. MARDEN. 
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Subscribed and sworn to before me this 19" day of October, A. D. 
1915. 

[seal.] CHARLES F. ROBERTS, 

Notary Public, D . C. 

MYER COHEN, 

WM. G. JOHNSON. 

'Attorneys for Defendant . 


Extract from Appendix “A” According to Appellee's Designation . 

Filed October 20, 1915. 


******* 

Sherwood . $16,347.49 

Central Addition. 9,779.73 


Answer of National Co-operative Realty Company. 

Filed October 20, 1915. 

******* 

The answer of the National Co-Operative Realty Company to the 
Bill of Complaint filed herein, or to so much thereof as it is"advised 
it is necessary for it to answer, answering saith: 

1, 2, 3, 4, 5, 6. It admits the allegations of paragraphs 1, 2 3, 4, 5 
and 6. 1 

54 7. This defendant is not advised as to the truth of the alle¬ 

gations contained in paragraph 7 of the bill and therefore 
neither admits nor denies said allegations. 

8. 1 lie defendant admits as true the allegations of paragraph 8 
of the bill of complaint. 

9. Phe defendant admits as true the allegations of paragraph 9 
of the bill of complaint. 

10. The defendant admits as true the allegations of paragraph 10 

of the bill of complaint. r 

The defendant admits as true the allegations of paragraph 11 
of the bill of complaint. & * 

12. The defendant admits as true the allegations of paragraph 12 

of the bill of complaint. 6 F 

13. This defendant is not advised as to the truth of the allegations 

of paragraph 13 of the bill of complaint and therefore neither admits 
nor denies the same. 

bill t)f f compi e /fnt^ ant a< * m * ts a ^ e £ at i° ns °f paragraph 14 of the 

of'the WuSpTif mitS 88 true the aIlegatiom 0f para ^P h 16 

of'the bill o d f e co n mi"ain a t dn,itS 83 ** alle S ations of Paragraph 16 

of'the biU of ^complain t. m “ the alle S ations of Paragraph 17 
&—3037a 
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18. This defendant is not advised as to the truth of the allegations 
contained in paragraph 18 of the bill of complaint and therefore 
neither admits nor denies said allegations. 

19. This defendant is not advised as to the allegations of paragraph 
19 of the bill of complaint and therefore neither admits nor denies 

the same. 

55 20. This defendant neither admits nor denies the allega¬ 
tions of paragraph 20 of the bill of complaint. 

21. This defendant admits as true the allegations of paragraph 21 
of the bill of complaint. 

22. This defendant admits as true the allegations of paragraph 22 
of the bill of complaint. 

23. This defendant is not advised as to the truth of allegations of 
paragraph 23 of the bill of complaint and therefore neither admits 
nor denies the same. 

24. This defendant admits as true the allegations of paragraph 24 
of the bill of Complaint. 

25. This defendant is not advised as to the truth of the allegations 
of paragraph 25 of the bill of complaint and therefore neither ad¬ 
mits nor denies said allegations. 

26. Answering paragraph 26 of the bill of complaint, this defend¬ 
ant says that the inability of the defendant, Clara A. Marden, to 
agree upon the management of the Subdivisions set out in the bill 
of complaint has seriously hindered and embarrassed this defendant 
in the prosecution of its work. As to the truth of the other allega¬ 
tions of paragraph 26 of the bill of complaint, this defendant is not 
advised and therefore neither admits nor denies the same. 

27. This defendant is advised that it is not necessary for it to 
answer the allegations of paragraph 27 of the bill of complaint. 

28. This defendant is advised and believes and therefore admits 
that the allegations of paragraph 28 of the bill of complaint are true. 

29. This defendant is advised that it is not necessary for it to an¬ 

swer the allegations of paragraph 29 of the bill* of complaint. 

56 30. This defendant is advised that it is not necessary for it 
to answer the allegations of paragraph 30 of the bill of com¬ 
plaint. 

• 31. This defendant is advised that it is not necessary for it to 
answer the allegations of paragraph 31. 

And now having fully answered this defendant prays that it may 
be hence dismissed with its reasonable costs. 

NATIONAL CO-OPERATIVE REALTY 
COMPANY, 

By WALTER McDONNELL, 

President. 

ANDREW WILSON, 

LECKIE, COX & KRATZ, 

A tVys for Defendant. 

I, Walter McDonnell, President of the National Co-Operative 
Realty Company, on oath state that I have read the foregoing answer 
by me subscribed and know the contents thereof; that the matters 
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and things therein stated as of my own personal knowledge are true 
and those therein stated upon information and belief, I believe to 
be true. 

Walter McDonnell. 

Subscribed and sworn to before me this 20th day of Oct., 1915. 
[seal.] HARRY C. ROBB, 

Notary Public, D. C. 

Answer of Earl P. Hopkins to Bill of Clara A. Marden. 

Filed October 26, 1915. 

In the Supreme Court of the District of Columbia. 

In Equity. #33827. 

Clara A. Marden, as Executrix and in Her Own Right, Plaintiff, 

vs. 

Earl P. Hopkins, as Executor and in His Own Right, Defendant. 

This defendant, now and at all times hereafter, saving and re¬ 
serving to himself all manner of benefit and advantage of 

57 exception to the many errors and insufficiencies in the plain¬ 
tiff’s said bill of complaint contained, for answer thereunto, 

or to so much or such parts thereof as this defendant is advised is 
material for him to make answer unto, says: 

1 and 2. He admits the averments contained in the first and sec¬ 
ond paragraphs of the bill of complaint to be true. 

3. lie admits the averment that all of the just debts and legal 
obligations of the deceased and his funeral expenses, which are now 
due and payable, have been paid, except the two claims aggregating 
about Thirty-five Hundred ($3,500.00) Dollars mentioned in para¬ 
graph three, and that the executors have sufficient assets in hand to 
satisfy the said claims if and when the same are legally established. 
He also admits the allegation that there is an indebtedness con¬ 
tracted by the said Edwin R. Marden in the sum of Fifteen Thou¬ 
sand ($15,000.00) Dollars, secured by deed of trust upon the Mar¬ 
den Building. He states that the other indebtedness in the bill of 
complaint- mentioned, as amounting to about Twenty-six Thousand 
($26,000.00) Dollars, is secured by a deed of trust upon certain real 
estate known as Central Addition, located in the County of Wash¬ 
ington in the District of Columbia, but he avers upon information 
obtained from the said plaintiff, that the said indebtedness, has been 
considerably reduced by her, so that it does not now amount to the 
sum of Twenty-six Thousand ($26,000.00) Dollars. This defend¬ 
ant admits that neither item of indebtedness secured on real estate 
as aforesaid, is comprehended among the debts and obligations to be 
paid by the executors before the bequests referred to in the 

58 bill of complaint, and mentioned in the third, fourth, fifth, 
sixth, seventh, eighth, ninth, tenth, and eleventh paragraphs 

of the will of said Edwin R. Marden, shall be paid and satisfied. 
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4. This defendant believes to be true the allegation contained in 
the fourth paragraph of the hill of complaint, to the effect that the 
administration of said estate has been so far completed that distribu¬ 
tion to the specific and pecuniary legatees named in said will, except 
to the residuary legatee, can now be made without prejudice to the 
rights of creditors, hut that no such distribution has been made. He 
says however that the plaintiff in the above entitled cause, in her 
answer in equity suit #33.492, in which this defendant was plain¬ 
tiff. and in which the said Clara A. Marden was defendant, has 
claimed that certain subdivisions therein referred to as Villa Park, 
Villa Park Heights and the whole or an undivided portion of Sher¬ 
wood. together with certain contracts relating thereto alid promis¬ 
sory notes for deferred purchase money of parts of same, are her own 
individual propertv; whereas this defendant, the plaintiff in the 
said equity suit last hereinabove referred to. claimed and still be¬ 
lieves that the said A ilia Park, A ilia Park Heights and a^ three- 
fourths undivided interest in Shenvood, together with certain con¬ 
tracts relating thereto and promissory notes aforesaid, constitute a 
portion of the estate of the «aid Edwin R. Alarden. Said equity suit 
is now r on the calendar for hearing, hut has not yet been reached on 
the call. If the contention made by the said Clara A. Alarden in 
said equity suit shall he held by this Honorable Court to be correct, 
then this defendant savs that the cash in hand is not sufficient to 

permit of such distribution: and in that event the allegation 
59 of the fourth paragraph of the hill of complaint in this cause, 

seems inconsistent with the contentions aforesaid set up in 

the said answer of the said Clara A. Alarden. 

5. This defendant admits to be true the allegations contained in 
the fifth paragraph referring to the contents of the will of said 
testator; hut, having no knowledge upon the subject, he is unable 
to state when, if at all, the said testator conveyed to her the dwelling 
house therein referred to. 

6. This defendant admits to he true the allegations of the sixth 
paracrraph of said bill, except the allegation that the provisions of 
the third paragraph of the said will take priority over all other 
provisions therein, which this defendant is advised are merely con¬ 
clusions of law. Further answering said paragraph, this defend¬ 
ant says that at the time of the execution of said will, the said 
testator owned other stocks and certain bonds, listed upon the stock 
exchange, as well as other securities, by way of mortgage and 
otherwise, w’hich after the date of said wdll and prior to his death, 
he sold, and this defendant believes and therefore avers that it 
w T as these other stocks, bonds and securities which the testator had 
in mind wdien he provided that the plaintiff in this case might 
“select from any bonds, stocks, or other securities w T hich I may own 
at the time of my death, so much thereof as, at their face value, 
shall be equivalent to the sum of Twenty-five Thousand ($25,000.00) 
Dollars.” This defendant believes and therefore avers that said 
testator never intended, and the proper construction of said will 
does not warrant, that the plaintiff in this case should have the 
right to select from among the securities specifically named in the 
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sixth paragraph of said bill, such as should, at their face value, be 
equivalent to the sum of Twenty-five Thousand ($25,000.00) 
00 Dollars. On the other hand he believes and therefore avers 
that it was always the intention of said testator, and that 
said will as properly construed, provides that the stocks mentioned 
in said sixth paragraph should become the property of the persons 

were specifically bequeathed as therein recited, and 
that these stocks, with all dividends thereupon from the date of the 
death of the said testator, should be delivered over to the various 
legatees thereof named in said will, free and discharged from any 
right of selection on the part of the plaintiff in this case. 

7. This defendant denies that he and the said plaintiff cannot 
make distribution of said estate until the plaintiff has exercised any 
right of selection mentioned in said will. He is advised and be¬ 
lieves, and therefore avers, that it is now the duty of the plaintiff 
in case she may have any right of selection at all, to decide whether 
she will take her legacy of Twenty-five Thousand ($25,000.00) Dol¬ 
lars in cash as aforesaid, or, whether she prefers to select from 
securities owned by the testator’s estate other than those specifically 
mentioned in the sixth paragraph of the bill, the equivalent of said 
Twenty-five Thousand ($25,000.00) Dollars. This defendant can¬ 
not and does not admit that the said plaintiff can indefinitely post¬ 
pone the distribution of this estate by longer deferring any right 
of selection, if any, which she may have. 

8. This defendant admits that the total capital stock of the corpo¬ 
ration styled the Washington Civil Service School, was at the time 
of the death of the testator, divided into 150 shares, of which the said 

testator owned 100 shares, which are still part of the assets of 
bl his estate. He denies however that he owns 50 shares, but 
says that said 50 shares are, and were when said bill was filed, 
owned by himself and four other persons, as will appear from an in¬ 
spection of the stock books of said corporation. He also denies that 
since the death of the testator, he has assumed entire control of the 
affairs, assets and business of said corporation and of its earnings. 
This defendant says that he is and always has been the President of 
said corporation, whose affairs are, under the law of the land, man¬ 
aged by a board of trustees, of whom this defendant is one; and he 
says that he has managed and is now managing, under the direction 
of said Board, the said corporation as its executive officer and in no 
other sense, and that no change has been made in this regard since 
the death of said testator. He says that the said plaintiff is not a 
member of said Board of Trustees, and has no voice in the manage¬ 
ment of said corporation, except to the extent of participating jointly 
with this defendant in the election of officers, and doing such other 
acts as stockholders may legally do. He admits that he has made 
no formal report to his co-executrix, of the affairs of such corpora¬ 
tion, but he denies that the said plaintiff ‘‘is wholly uninformed as to 
the affairs” thereof. He says that the said plaintiff has never, to 
his knowledge, requested any information regarding said corpora¬ 
tion which has not been furnished her. The books of said corpora¬ 
tion are open to her inspection at any time, without hindrance of 
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anv kind She has never been denied access to said books or re- 
f ‘ed ,, nv information for which she has asked. She has, and al¬ 
ways has had the same opportunity for learning all about the corpo¬ 
rate affairs of said Civil Service School, as any other stockholder has, 
and if she “is wholly uninformed as to the affairs of c »r- 
<V> poration.” it is her own fault and not the fault of the defen 

x nf i i rw been euiltv of dereliction in her duties as 

executrix *^nottformiSeLlf a^ to its affairs. This defendant 
admits that the estate of the said Marden h^ece.ved tm money 
from slid corporation since the date of lus death, lie . . > 

thTCe sums have been earned by said corporation; but he says 
R such sums can onlv he distributed among the stockhplde^ 

c o'*! n,*. „ n "5 •a’artsswr 

(bat the estate of the said Marden is not entitled to any portion o 

the dividend* which mav be declared by said corporation subsequent 

.^ Wh of be said Edwin It. Marden, but that such dividends 

<0 t V^ riV o wh^ er receives the stock therein under the terms 

: f ,L said \IardeS las, will and testament. Further answering 

• q i, tbis defendant savs that although he is ad\iscd that, 

said parauraidi. this defendant^.^i> , aint for any demand 

tta «|,«a '»"•«!""»“ 

aintiff' through her attorney, in writing, information showing all 
rofitl earned bv said corporation during each and every month of 
!i r»diipf of its business since the death of said Marden, and sliov- 
im/tiie method in which the money representing these profits has 
n " . , i j deno^ited But. he savs that this information i> 

*m corporation, -rbich «. 

;, L“? fiSS 1 . •» f »<*»' p“- 

t ff’s ,“ can neither admit nor deny the allegations in 
.... nara.'Toph numbered 9 with respect thereto, lie denies that he 

has ever taken exclusive possession of the property and affairs 
- .j a ‘ +• „ \a ViArpinabove recited, the property and affairs 

C«; “ tSLSVZ 1 ’Pontiff r ..t- 

he ha f ' r that he has placed in her way any obstacle pre- 

ing it* affairs r t rcigin(r an intelligent judgment with respect 

theretxf This defendant says that the stock of said corporation J 
tnereio. i value its true value being a dimcult 

worth vastly m e information books and records pertaining 

matter to estimate All mfonnatiorh «» Honorab , e Court at the 

s^ihrrookf 
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which will enable it to thoroughly estimate, if such estimate shall be 
necessary, the value of said stock. This defendant says that he him¬ 
self conceived the plan of organizing said Washington Civil Service 
School, and has been its President and executive officer from its 
organization; that its business was built up and developed and 
brought into its present highly profitable condition due almost en¬ 
tirely to the efforts of this defendant, and the said Edwin R. Harden 
recognized these facts, and desired, and so directed by his said will, 
that at his death, this defendant should reap the fruits of his success¬ 
ful labor in this regard. And the defendant says that under 
64 the circumstances aforesaid, he believes it would be unjust 
and inequitable to permit the said plaintiff, if she has any 
right of selection at all over the stocks of the said Washington Civil 
Service School, to take same or any part thereof at its face value, 
without making good to this defendant out of the residuum of her 
husband’s estate bequeathed and devised to her, such amount as may 
equal the actual value of said stock so taken. And he admits that 
from the very first time when the suggestion was made that the 
plaintiff had a right to select her said legacy of Twenty-five Thou¬ 
sand ($25,000.00) Dollars from said stock at its face value, he has 
made and adhered to the contentions hereinabove recited. 

10. The allegations of the tenth paragraph being merely conclu¬ 
sions of law, this defendant is advised he need not make any answer 
thereto. 


WALTER C. CLEPTIANE, 

Attorney for Defendant. 


EARL P. HOPKINS. 


District of Columbia, ss : 

1 do solemnly swear that I have read the foregoing answer by me 
subscribed and know the contents thereof; that the matters and 
things therein stated as of my own personal knowledge are true, and 
those therein stated upon information and belief, I believe to be true. 

EARL P. HOPKINS. 

Subscribed and sworn to before me this 26th day of October, 1915. 

[seal.] F. A. COLFORD, 

Notary Public. 
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Decree. 

Filed August 11, 1916. 

In the Supreme Court of the District of Columbia. 


Equity. No. 33492. 


Evri P Hopkins, in His Own Right and as Executor and Trustee, 

Plaintiff, 


Clara A. 


National 


vs. 

Harden, in Her Own Right and as Executrix and 

Trustee, * 
and 

Co-operative Realty Company, a Corporation, De¬ 
fendants. 


Equity. No. 33827. 


Clara A. Harden, as Executrix of Edwin R. Harden and in Her 

Own Right, Plaintiff, 

vs. 

Earl P. Hopkins, as Executor of Edwin R. Harden and in His 

Own Right, Defendant. 

These causes, which were consolidated for the purpose of hearing, 
came on to be heard at the April term of this Court, and by agree¬ 
ment were further heard during vacation. Thereupon after argu¬ 
ment bv counsel and consideration by the Court it is this eleventh 
dav of August, 1916, adjudged, ordered, and decreed: 

First That the legal title to so much of the real estate described 
in the third, fourth, and fifth paragraphs of the bill of complaint in 
Equity Cause No. 33,492, and therein designated as \ ilia 1 ark. 
Villa Park Heights, and Sherwood, was at the time of the death of 
Edwin R Harden, vested in him, with the exception of so much 
thereof as had, prior to his death, been conveyed to grantees by the 
defendant Clara A. Harden, and with the further exception of so 
much of said Sherwood as by the decree of this Court in Equity 
Cause No. 32,708 was adjudged never to have become vested in him. 

Second. That at the time of his death the said Edwin R. Harden 
held in trust for the plaintiff Earl P. Hopkins the title to an 
66 undivided one-fourth interest in so much of said Sherwood 
as was then legally vested in him as aforesaid, and also held 
the title, in trust for the said Earl P. Hopkins to an undivided one- 
fourth interest in so much of the real estate designated in the sixth 
paragraph of the Bill of Complaint in Equity Cause No. 33,492 as 
Central Addition as had not been conveyed away by him. And the 
defendant Clara A. Harden, as devisee under the will of said Edwin 
R. Harden, is hereby directed, within twenty days from the date oi 
this decree, to convey the legal title to said undivided one-fourth 
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interest in Sherwood and Central Addition as aforesaid, to the said 
plaintiff Earl P. Hopkins; and in default of such conveyance this 
decree shall stand as a conveyance of said one-fourtli interest. 

Third. That the plaintiff Earl P. Hopkins is entitled to one- 
fourth of the net proceeds of all sales of real estate in Sherwood and 
Central Addition as aforesaid from the time the same were pur¬ 
chased in the name of the said Clara A. Harden and Edwin R. Mar- 
den respectively as set forth in the fifth, sixth and seventh para¬ 
graphs of Bill of Complaint in Equity Cause No. 33,492, whether 
such proceeds be represented by promissory notes or cash or both; 
and said Equity Cause No. 33,492 is hereby referred to the Auditor 
of this Court to state an account of all sales of real estate embraced 
within the said Sherwood and Central Addition during the period 
last aforesaid, and to state the proper distribution of the proceeds 
of such sales, showing what balances may be due to the said Hop¬ 
kins, and what balances may be due to the estate of said Edwin R. 
Harden. 

Fourth. That in all cases where at the time of the death of said 
Edwin R. Harden there were valid and subsisting contracts by virtue 
of which the said Edwin R. Harden was obligated to convey 

67 upon compliance with the terms of sale and upon demand 
of the purchaser, any of the real estate embraced within the 

said subdivisions of Yulia Park, Villa Park Heights, Sherwood and 
Central Addition, the real estate so contracted to be sold is adjudged 
to have been thereby converted from real estate into personal estate. 

Fifth. That said Earl P. Hopkins is entitled to the sum of Three 
Thousand Six Hundred and Fifteen and ninety-four hundredths 
($3,615.94) Dollars now on deposit with the Washington Loan and 
Trust Company in the so-called sinking fund described in the thir¬ 
teenth paragraph of the Bill of Complaint, together with all interest 
which has accrued thereon; and the estate of said Edwin R. Harden 
is entitled to the balance of said sinking fund. And the Executors 
of the estate of said Edwin R. Harden are hereby directed to pay 
over, at the time of settlement of the said estate, to the said Hopkins 
the said sum of Three Thousand Six Hundred and Fifteen and 
ninety-four hundredths ($3,615.94) Dollars with interest as afore¬ 
said, the balance of said sinking fund to be treated as a part of the 
personal estate of said Edwin R. Harden and accounted for as such. 

Sixth. That under the proper construction of the will of said 
Edwin R. Harden, the said Earl P. Hopkins is entitled to all the 
stock in the Washington Civil Service School owned by the said 
Edwin R. Harden at the time of his death, and also to one-fourth 
of the stock in the Model Printing Company, owned by the said 
decedent at that time, together with all increments, profits, and 
dividends to which said stocks may be entitled from the date of the 
declaration of the last dividend preceding the death of the said Har¬ 
den; and that under the proper construction of said will the said 
defendant Clara A. Marden is not entitled to select any part 

68 of either of said stocks or of the stock of the National Co- 
Operative Realty Company at their face value or otherwise 

on account of the legacy of Twenty-five Thousand ($25,000) Dol- 

6—3037a 
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lars, and the Executors of the estate ot the said Edwin R. Marden 
are directed at the time ol the settlement thereof to transfer the said 
stocks mentioned in the fifth paragraph of the said will, to the said 


Hopkins. , 

Seventh. These causes are hereby retained by the Court for such 

other and further orders and decrees as may from time to time be 


proper. . . . ... , 

From all of said decree except the provisions of the second, third, 

and fifth paragraphs, the said Clara A. Marden appeals in open court 
to the Court of Appeals and the amount of the security for costs on 
said appeal is hereby fixed at One Hundred Dollars to be secured by 
bond or by cash deposited with the Clerk of this Court. 

WENDELL P. STAFFORD, Justice . 


Memoranda. 

August 29, 1916.—Deposit for costs of appeal in Nos. 33,492 and 
33.827 Equity, $100, by C. A. Marden. 

September 8, 1916.—Time to submit statement of evidence ex¬ 
tended to and including October 16, 1916, and to file transcript of 
record, to and including November 1, 1916. 

October 5, 1916.—Notice by Attorneys for plaintiff as to submis¬ 
sion of statement of evidence. 

69 October 16, 1916.—Statement of Evidence submitted. 

Opinion of the Court . 

Filed October 17, 1916. 

The Court: Of course both of these parties are total strangers to 
me. I have not any acquaintance with either, and 1 have not any 
sympathy or prejudice with either. This case strikes me as a very 
interesting one, in a purely impersonal way. 

I have followed, of course, all that has lieen said by both sides, 
vet there are certain considerations that must strike an impartial 
hearer, which perhaps do not appeal so strongly to counsel in the 
case or to the parties in interest. Of course we must read the will 
all the way through; we must read it as a whole, and then we must 
have in mind the situation of Mr. Marden with reference to his 
property and with reference to the beneficiaries under the will. That 
is why I like to get, in a case like this, all the evidence I can as to 
the situation of the estate, so as to be able to put myself in the place 
of the testator. 

There is not a particle of doubt, under this will, that his first 
concern was for Mrs. Marden. It is evident that he contemplated 
there might be changes in his fortune. He had been poor and he 
might be poor again, or he might be comparatively poor, and his 
first wish was to take care of her and to see that she was taken care 
of, no matter what happened to anybody else. Nothing could be 
more clear than that. 
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Then there is the bequest to Miss Halverson, who stands 

70 next in order. The reasons for his interest in her are given. 
Then is this bequest to his esteemed friend and business asso¬ 
ciate, the man who had been associated with him for ten years. 
The evidence shows that Mr. Hopkins had been the originator of 
the Civil Service School scheme; that he had it on foot when he 
became acquainted with Mr. Maiden, and had grown up with it; 
and I think it is fairly inferable, and it does not seem to be disputed, 
that he had been largely instrumental in making it a success. Mr. 
Marden gives to Mr. Hopkins’ stock which he may happen to own 
in this company at his death, stock in a company that Mr. Hopkins 
had begun, and of which, together with Mr. Marden, had made a 
success. 

Then follow the other provisions, and then is this reinforcement 
in the 11th clause of Mrs. Marden’s rights. 

Now, is it not possible to give this will a construction that will 
secure the rights of all and respect the wishes of Mr. Marden? Let 
us suppose, by wav of example, that this stock in the Civil Service 
School was worth three times—or we will sav twice—its face value, 
and that Mr. Marden knew that when he made the will, or when 
he died, leaving the will to come into operation. When he said “I 
want my wife to have twenty-five thousand dollars in cash” or 
whatever stocks, l»onds, or securities he might have, did he mean 
that she could take this legacy away from Mr. Hopkins? Let us 
say that he knew it was worth two or three times as much as the 
face value. He would know that if she acted from mercenary mo¬ 
tives she would not hesitate a moment; that she would of course 
say, “Instead of taking the cash I will take the stock, as it is worth 
two or three times its face value.” If that was what Mr. Marden’s 
idea was then he simply intended to leave to Mrs. Marden to 

71 say whether his gift to Mr. Hopkins should be effective or 
not. Must we not believe that he supposed that unless there 

was some deficiency his wishes with respect to Mr. Hopkins would 
be respected by his widow? Can we conceive for a moment that 
he thought that Mrs. Marden would say, “This stock is worth more 
than twenty-five thousand dollars; so I will take it and defeat this 
clause of my husband’s will to give this stock to Mr. Hopkins, al¬ 
though I may get half a million dollars in the residuary clause; 
although there is no deficiency, although there is nothing in the 
estate to prevent my husband’s wishes being carried out in full, 
yet he has given me a chance to defeat this legacy, and of course 
he must have known if I acted from mercenary motives I would take 
that stock, because it is worth so much more.” If we look at that 
as Mr. Marden looked at it, is there any possible escape from that 
conclusion? That is, that he never dreamed that, his wife, would 
take away this bequest to his esteemed friend and business associate, 
who helped to build up this business, simply from mercenary mo¬ 
tives? I cannot conceive of it. It seems to me it is entirely un¬ 
reasonable. 

So I think it might be of great importance, if the case goes up, 
for the record to show, if it was the fact, that Mr. Hopkins had 
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helped create this business; to show what his relations and the re¬ 
lations of Mr. Marden were with reference to it, showing the reason 
that must have actuated him in the matter if Mr. Marden had 
knowledge that it was worth more than the face value, that of 
course Mrs. Marden would refuse to take it if she was at liberty to 
act from mere mercenary motives in deciding the question. Be¬ 
cause it seems to me that throws a flood of light upon the situation, 
and shows that he did not intend that this matter of election 
72 should apply to that stock which was specifically bequeathed. 

If she could not get the $25,000 without taking this stock, 
of course the stock was hers, but so far as the election is concerned 
whether she should deprive his friend and esteemed associate of 
the comparatively small legacy that he had given him, compared 
to what he was giving to his wife, is something I cannot concei\e, 
as a fair minded man. without any interest in the matter. I cannot 
look at it that way. 

This places Mrs. Marden in a very unfortunate situation, in two 
or three respects, which she will see upon reflection, if she hns not 
already seen it. Let us look at it. In the first place she said her 
husband told her that Mr. TTopkins was entitled to one-fourth inter¬ 
est in those properties, yet she forces him to produce the legal evi¬ 
dence of that fact. Deeds are produced which Mr. Marden drew 
up and which were in his possession when he died, which he had 
turned over to his business associate, and which recite that every 
dollar that went into those properties was his money, and it had 
been put in that form, subject to his control. Now is it to be sup¬ 
posed that Mr. Marden stated falsely in that regard, getting his 
wife to execute the deed under false pretenses, getting a witness to 
sign it who never saw his wife sign it. getting a magistrate to certify 
falsely that his wife had appeared before a magistrate and acknowl¬ 
edged, when she had not done so, thus undertaking to perpetrate a 
fraud in that way? Here is a widow who has received every dollar 
she has ever had, she says, from her husband, receiving this liberal 
provision under the will. Yet she is put in the position of saying 
that her husband procured those deeds under those circumstances, 
with false attestation by a witness and false attestation by a 
73 magistrate and with false recitals in the deeds themselves as 
to whose property it was. She is put in the position of ask¬ 
ing to have this clause of her husband’s will defeated for purely 
mercenary motives, because a few T thousand dollars more will accrue 
to her, when she already has this vast residuum. 

The court is not called upon to decide any question of morals. 
He is to decide only the question of law. But no court of equity 
that will ever sit upon this case can lose sight of the situation pre¬ 
sented, as a matter of human nature and human motives. 

I should feel constrained to find, as a matter of fact, that these 
deeds are effectual. I do not think any evidence has been intro¬ 
duced that w T ould justify the court in throwing aside these deeds 
that were very explicit in their recitals, or in finding that the witness, 
who has testified that Mrs. Marden did actually in his presence sign 
her name there—that Mr. Delashmutt was present, and he said she 
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it • ^ it in his presence—that he testified falsely; or that 

would justify the court in finding that Mr. Marden himself had 
attempted to perpetrate this fraud upon the court and upon his 
\vife.. o that on the question of fact involved, or in so far as the 
law is concerned, I should he obliged to hold that those properties 
are a part of the estate. Tt will make practically little difference 
to Mrs. Marden in the end, because they will go to her no doubt 
a> a pa it of the residuary state. This is certainly a case where very 
gia\e and conscientious consideration should he given to the situa¬ 
tion presented. It is something to he considered bv the familv of 
a man who has passed away, the position in which it puts him and 

the position in which the legal position taken hv her counsel puts 
his widow. * 

'4 Gentlemen, if you want to go into this question of the 

actual value of this Civil Service School stock the case will 

have to be postponed for that purpose. T shall be gone five weeks. 

\\ hen I return, if you desire to put any further evidence in on that 

subject, you may. But I do believe, if you will look at this case 

as an unprejudiced observer is bound to look at it. that there will be 

no occasion for any further litigation. It seems to me verv desir- 

?i uli e matter should he arranged without being carried 
through the courts. 

T have expressed the way in which the case strikes me, and I 

hope you will he able to get along without any further litigation 
over it. ** 

The foregoing is a transcript of the minutes of an oral opinion 
and is to be filed in the ease. 1 

WENDELL P. STAFFORD. Justice. 


Assignment of Errors. 
Filed October 23, 1916. 


1. The Court erred in holding and decreeing that, by the proper 
construction of the will of Edwin R. Marden, Clara A. Marden is not 
entitled to select, at their face value or otherwise, and to take on 
account and to the extent of the legacy to her of twenty-five thou¬ 
sand dollars, any part of the capital * stock, owned by" Edwin R 
Marden at the time of his death, of the Washington Civil Service 
School, or of the Model Printing Company or of the National Co- 
Operative Realty Company. 

, 2 The Court erred in not decreeing that Clara A. Marden 
' has the right, under said will, to select and take, at their 
respective face values, on account of, or to the extent of the 
legacy to her of twenty-five thousand dollars, from among the. shares 
of the capital stock of said corporations and every of them, owned 
v Edwin R. Marden at the time of his death, shares of said capital 
stock m satisfaction in whole or in part of said legacv of twenty- 
nve thousand dollars. J 
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3. The Court erred in holding and decreeing, as in the third 
paragraph of the decree in said cause, that the legal title to the rea 
estate in said third paragraph described was vested in Edwin R. 

Marden at the time of his death. . 

4. The Court erred in not holding and decreeing that the legal 
and equitable title and beneficial ownership in said real estate were 
vested in Clara A. Marden. 

5. The Court erred in excluding the testimony of the witnesses 
Maurice II. Hamburg and Clara A. Marden, to which rulings ex¬ 
ception was noted as appears in the statement of evidence. 

6. The Court erred in holding and decreeing, as in the fourth 
paragraph of said decree that the real estate therein refeiied to was 
converted into personal estate. 

MYER COHEN, 

WM. G. JOHNSON, 
Counsel for Clara A . Marden . 


Appellant’s Designation of Record. 

Filed October 23, 1916. 

******* 

The Clerk of the Court will please make up a single transcript 
for appeal to the Court of Appeals from the decree entered in these 
causes and include therein the following: 

76 1. Bill of Complaint of Earl P. Hopkins in cause No. 

33492. 

2. Answer of Clara A. Marden to said bill in No. 33492. ^ ^ 

3. Bill of Complaint of Clara A. Marden in cause No. 33827. 

4. Exhibit 1 with Bill of Clara A. Marden in No. 33827. 

5. Answer of Earl P. Hopkins to Bill of Clara A. Marden in 

No. 33827. 

6. Final decree and notice of appeal. 

7. Memorandum of deposit for costs on appeal. 

8. Order extending time for submission of statement of evidence 

and for filing transcript on appeal. 

9. Notice of time of submission of statement of evidence. 

10. Memorandum of submission of statement of evidence. 

11. Opinion of the Court. 

12. Memorandum of approval and filing of statement of evidence. 

13. Assignment of Errors. 

14. This designation. 

h MYER COHEN, 

WM. G. JOHNSON, 
Counsel for Clara A. Marden. 


Memorandum. 

October 24, 1916.—Time to file transcript of record extended to 
and including November 15, 1916. 




CLARA A. MARDEN, ETC., VS. EARL P. HOPKINS, ETC. 


47 


11 Appellee’s Designation of Record. 

Filed October 27, 1916. 

******* 

The clerk ol the court will please include, in making up the 
transcript for appeal to the Court of Appeals in the above entitled 
causes, the following: 

^ P 0 nuu *h of Exhibit E. to the bill of complaint in cause No. 
33,492, as shows the total of accounts receivable on August 18 1914 
to be as follows: 

Central Addition-. 

Sherwood. 

Villa Park. 

Villa Park Heights 


$117,921.39 

70,005.15 

34,894.25 

57,480.19 


2. So much of Exhibit F. to the bill of complaint in No. 33,492, 
as shows the total of notes receivable on August 18, 1914 to be as 
follows: 


Central Addition . . 

Sherwood. 

Villa Park. 

Villa Park Heights 


$1,289.67 

17,313.58 

11,001.54 

15,369.46 


3. So much of Appendix A. to the answer of Clara A. Harden 
m cause No. 33,492 as shows the total of notes on hand on October 
18, 1915 to be as follows: 

Shenvood. $16,347.49 

Central Addition. 9,779 73 


4. Answer of Defendant National Realty Company to the bill of 
complaint in cause No. 33,492. 

5. This designation. 

WALTER C. CLEPIIANE, 
Attorney for Appellee Hopkins . 


78 Supreme Court of the District of Columbia. 


United States of American, 

District of Columbia, ss : 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 
to 77, both inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copies of which 
are made part of this transcript, in Equity Cause No. 33,492, wherein 
Earl P. Hopkins, in his own right and as Executor and Trustee, is 
Plaintiff, and Clara A. Harden, in her own right and as Executrix 
and Trustee, et al. are Defendants; and Equity Cause No. 33,827, 
wherein Clara A. Marden, as Executrix of Edwin R. Marden, and 
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in her own right, is Plaintiff and Earl P. Hopkins, as Executor of 
Edwin R. Harden and in his own right, is Defendant, as the same 
remain upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and aitix 
the seal of said Court, at the City of Washington, in said District, 
this 10th day of November, 1916. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk. 

79 No. 33,492. In Equity, 

and 

No. 33,827. In Equity. 

Earl P. Hopkins et al. 
vs. 

Clara A. Harden et al. 
and 

Clara A. Harden et al. 
vs. 

Earl P. Hopkins et al. 

Before Mr. Justice Stafford. 

Statement of Evidence on Appeal. 

Submitted Oct. 16, 1916. 

80 In the Supreme Court of the District of Columbia. 

No. 33,492. In Equity. 

Earl P. Hopkins, in His Own Right and as Executor and Trustee, 

Plaintiff, 

vs. 

Clara A. Harden, in Her Own Right, and as Executrix and 
Trustee, and National Co-operative Realty Company, a Corpora¬ 
tion, Defendants. 

# 

No. 33,827. In Equity. 

Clara A. Harden, as Executrix of Edwin R. Harden, and in Her 

Own Right, Plaintiff, 

vs. 

Earl P. Hopkins, as Executor of Edwin R. Marden, and in His 

Own Right, Defendant. 

Be it remembered, that at the trial of these causes Earl P. Hop¬ 
kins, plaintiff in No. 33,492, offered in evidence the deposition taken 
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de bene esse on March 21, 1916,-of Richard E. Street, who testified 
as follows: 

I live in the City of Brooklyn, New York, and do not expect to 
be in \v ashington after tomorrow night. 

• ^ was li y ing at 1417 sixth Street, Northwest, Wash¬ 

ington, D. C., and was note teller at the United States Trust Com¬ 
pany, at 14th and U Streets, on the northeast corner. 

I identify as my signature as attesting witness my name 

on the three papers dated the 7th of May, 1912, now shown 
me. 

(These papers were three deeds purporting to be executed by 
Clara A. Harden to Edwin R. Harden, and hereinafter appearing 
in evidence.) & 

I cannot tell you that I saw Mrs. Harden sign these papers, but 
she acknowledged them in my presence at the United States Trust 

Company,14th and U Streets. 1 was at the note teller’s cage next 
to Mr. De Lashmutt. 

Wdham R. De Lashmutt, whose name appears as a notary on 
these deeds, introduced me to Mrs. Marden. J 

Cross-examination: 

I knew Mrs. Marden, I guess, for several months, but was not 
personally acquainted with her. Just knew her by her presence in 

S lng J n Never her anywhere else than in the United 

otates Trust Company. Knew that she was Mrs. Marden before 
she signed her name to thees deeds. Mr. De Lashmutt had told me 
u ho she was. Mr. De Lashmutt was personally acquainted with her. 
lo the best of my knowledge, she is a good sized woman, light 
eyes as far as I can remember. It is sometime back. She seems 
to be a very nice looking lady, moderately tall, I do not know what 

iot "T Ca sll ,° uld judse she is a woman about five 

feet eight or something like that, I think she is a blonde. I could 

not state how old. I think she is about middle age. She seemed 

quite heavy. No one that I know of was present when this happened 

I cannot remember anyone except Mr. I)e Lashmutt of course I was 

working at the note teller’s cage. Mr. De Lashmutt and Mrs. 

“nowmT’I th 7 e ^ Rether - and . he eall <*» me over and said, 
i . j * ’ M J- ^ tree L these are certain papers that Mrs. Marden 

has signed, and she acknowledged them to be her signature before 
me and him. He was m one of the cages. I don’t remember now 
whether it was the paying teller’s cage or the cage along the collec¬ 
tion teller s cage. It was one of them. Thev run along in line 
I left my «g, to 8 ? '''here he wanted me. lie was then cashier 
Mrs Marden just said she acknowledged it to be her signature T 
think it was around about the middle of the dav sometime I don’t 
remember the day of the week. I cannot remember whether it wal 
a fair or rainy day. Have never seen her since 

I left Washington on May 13th or 14th, 1913, either one of those 
days, along about that time. I left the United States Trust Com 
pany on October 5 1912 I had seen Mrs. Marden and knew she 
was M ^l«rden before that time, but never knew her personally 
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until then. Mr. Marden was not* present. I never saw him. 
think Mrs. Marden had an account with the trust company, but I 
cannot say. She was in the bank before that day. I could not 
tell you just when it was. I had seen her in there before. I couldn’t 
tell you what she was doing. She was alone. 

At present I am a bookkeeper and cashier for Edmond R. Lowe 
Company, Brooklyn, New York, and have been so employed since 
October 13, 1913. 

Thereupon said Earl P. Ilopkins offered in evidence certified copy 
of the last will and testament of Edwin R. Marden, made an 

83 exhibit to the bill of complaint in Equity Cause 33,827 which 
is made part of this statement. 

Thereupon said Earl P. Ilopkins testified in his own behalf as fol¬ 
lows: That he is the plaintiff in the first suit, and one of the execu¬ 
tors of the will of Edwin R. Marden. 

Upon having exhibited to him the deeds as to which the witness 
Street testified^ he says my first recollection of seeing these papers 
was shortly after the date they hear, May 7, 1912, Mr. Marden handed 
them to me and asked me to put them somewhere that we could find 
them. I put them in some safe in the office. Asked when he next 
saw them, said 1 will not l>e positive whether I moved them or 
handled them from time to time, but the next time that I remember 
distinctly seeing them was the day or the day following the signing 
of the petition of probate. That was the first time Mrs. Marden had 
made definite, formal claim of ownership of these properties. Then 
I began to look for these deeds. Her refusal to sign a contract in 
which they were referred to led me to look for them. 1 spoke of them 
at that time. I mentioned those deeds to Mr. Richardson, of the 
firm of Ralston and Richardson, one of the attornevs for the execu- 
tors, at the first interview T had with him after Mr. Marden’s death. 

I then found the deeds in the private compartment of the safe in 
the Marden Building. I cannot remember wdiether 1 placed them 
there. It was in the safe in which Mr. Marden and T kept the most 
valuable papers which were not frequently referred to. When the 
deeds were first handed to me by Mr. Marden they were, to the best 
of my recollection, in the envelope in which they now appear, 

84 the handwriting on which is Mr. Marden’s, and w T hen found 
after his death they were in the same envelope. (Thereupon 

the deeds & Envelope were offered in evidence, but counsel for Mrs. 
Marden interposed the claim of right to cross-examine the wit¬ 
ness on the subject of the deeds, which w r as conceded, the right fur¬ 
ther to examine the witness on direct examination as to other mat¬ 
ters being reserved.) 

Cross-examination: 

By saying that I first saw' the deeds shortly after they w r ere exe¬ 
cuted, I mean shortly after the date they bear, certainly not more 
than a few w^eeks, and my best recollection is a few days; and Mr. 
Marden told me to put them somewhere where he and I could find 
them. At the time the petition for the probate of Mr. Marden’s will 
wras signed at Mr. Ralston’s office, some question was raised about the 
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title to these lands. Mr. Ralston ashed Mrs. Marden and myself 
to come to the office and sign the petition, we did that, and then I 
suggested that a certain contract should be signed, which had quite 
a number of provisions. One was with reference to my quarter in¬ 
terest; the contract was to be between Mrs. Marden and myself. It 
had been prepared, as I recall it, by Mr. Richardson. There were 
also provisions that I should deed some property that belonged to 
the estate that stood in my name; quite a number of things that 
have all been attended to, and I suggested a provision in that con¬ 
tract that these properties were to be considered for certain purposes 
a part of the estate. T don’t know where the contract is. It was 
never executed. Last saw it in Mr. Ralston’s office. Think the first 
draft was prepared hv Mr. Richardson. Cannot remember whether 
it was at my suggestion or Mrs. Marden’s or Mr. Richardson’s. I do 
not mean that she suggested a contract showing that this was 
<S5 not her property. Cannot remember where I put the deeds. 

It was in some safe in the Marden Building on U Street. We 
had at that time a number of safes. Mr. Marden had an individual 
office in that building and a safe in it and a private compartment in 
that safe to which I had access. There were two private compart¬ 
ments. I am not sure whether T had the keys to both. I had the 
com lunation of the safe. T am not certain but what I had a key to 
a private compartment in that safe. I don’t remember whether I 
ever had access to that particular compartment. Finally found the 
deeds m a safe on the first floor, generally known as the cashier’s 
room. The safe T found them in belonged to him, but was not in 
his private office. The safe in which they were found was used bv 
an employee called the cashier, where the mail of the Realty Com¬ 
pany was opened. He used the upper part of the safe, and there was 
this smaller compartment in the lower part that I think no one hut 
Mr Marden and myself had the combination of, and I found the 
deeds there. My recollection is that it was the dav or the dav after 
signing the petition for probate. I will not be positive that that is 
the first time I saw these deeds after Mr. Marden’s death, because 
we had such a quantity of papers that were moved; we moved them 
about from place to place. That was the time I remember looking 
for them and finding them. I don’t know how they got there. I 
may have put them there myself at some other time. ‘ I cannot be 
positive whether I put them there the first day I put them away or 
not. The lead pencil initials “O. K. H.” on the corner of each deed 
were written by me. To the best of my recollection I did it 
H6 before they were signed. I helped Mr. Marden prepare the 
list of the lots. 

T remember the occasion of Mr. Marden’s death. Went to the 
office the same day or evening, and looked through his papers 
Don t remember for how long. Possibly twenty or thirty minutes. 
Tt was nearly mid-night- when I went there. Do not recall finding 
the deeds then. Was not looking for them. It was several weeks 

r ter J"y ] ?! h , le probate was signed. We waited 

for Mr. Ralston to return from Paris. Mr. Marden died on the 18th 

of August. The date of the petition is the 21st of September. Think 
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I had a conference with Mrs. Marden at the office in the Marden 
Building, and possibly at her house also, with reference to the con¬ 
tract I wished her to sign. To the best of my recollection, no serious 
difference of opinion as to the ownership of these properties de¬ 
veloped until the day in Mr. Ralston’s office. There had been some 
talk about it before that. There were no differences between Mrs. 
Marden and me about anything else. 

Mr. Marden’s will was in the same place that I found the deeds, 
and I do not recall seeing the deeds at that time. I was merely look¬ 
ing for the will. T had known Mrs. Marden about six years. She 
came to the office occasionally. 

I was a notary in 1912. T was appointed in 1910. I had taken 
a great many acknowledgments of Mrs. Marden at that time. It 
would merely be guessing to say how many. 1 should say one-hun¬ 
dred or more. T think 1 knew Mr. De Lashmutt, the notary, slightly 
at that time. 

87 I first spoke to Mrs. Marden about my fourth interest in 
the property a very few days after Mr. Marden’s death. I 

talked with her before about my interest; at least she had been 
present at conferences between Mr. Marden and myself when it was 
discussed. I could not fix any definite time. I was frequently at 
their house. Mr. Marden and 1 often talked business, and sometimes 
in her presence. I would say it was as far back as 1911. Mv recol¬ 
lection is that after the deeds were prepared Mr. Marden asked me 
to verify the list of lots and squares, to see that those deeds covered 
properties which had not been deeded. T did not draw the deeds, 
nor do the typewriting. T do not know who did. T saw them after 
they were ready for execution and before they were executed. I 
compared the descriptions of the property with some data which I 
had in the office, and that is what my “O. K.” meant on the deeds. 
Central Addition had not been purchased at that time, and there had 
never been any discussion between me and Mrs. Marden on the sub¬ 
ject of Central Addition. 

Redirect examination: 

On the occasion when my one-fourth interest was discussed with 
Mr. Marden in Mrs. Marden’s presence, I cannot state anything 
definitely as to what occurred. T do not mean that we discussed 
whether or not I had an interest, but we often discussed selling 
things, incidental questions arising in connection with those prop¬ 
erties. I could not quote the words or sentences or remember any 
particular occasion. 

88 At the time I looked for the will I had not looked for the 
deeds. I merely wanted to see if the will was there and con¬ 
tained any specific directions with reference to burial. I did not 
notice what other papers were there. 

Thereupon counsel for Mr. Hopkins offered to read the deeds in 
evidence, to which counsel for Mrs. Marden objected if they were 
offered for the purpose of proving the vesting of title, because the 
acknowledgment of the deeds had not been shown; but the signing 
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of the deeds by Mrs. Harden was admitted; but the court over-ruled 
the objection and noted an exception. 

\\ hereupon, the said deeds & envelope were read in evidence and 
are as follows: 


“Quit Claim Deed. 

“Made this 7th day of May in the year One Thousand Nine Hun¬ 
dred and Twelve, by and between Clara A. Maiden, party of the 
first part, and Edwin R. Harden, party of the second part, both of the 
City of Washington and District of Columbia, witnesseth, that 
loin r e0S ’ heretofore, to-wit, on the 25th day of February, A. D. 
1910, the party hereto of the second part, purchased a certain tract 
piece, or parcel of land, situate and being in the Countv of W'ash- 

W tan ’ f P 1Strlct °{ Columbia, known as the Mathiot tract which is 
heremafter more fully described, and paid for same out of his own 
funds, and had the title thereto conveyed to the party of the first 
part. Ins wife, as trustee for him and to dispose of and'convey same 
so 38 .7 1IRht from time to time direct, and 

W hereas after the acquisition of said tract as aforesaid 
he caused the same to be subdivided by the partv hereto of 
the first part, the said subdivision being dulv recorded amono the 

trictod'toTel/!!! Pi,rty heret ° 0f ,he fe r ,nd P art has sold ^ c °n- 
a ted to .ell to vanons persons a number of the lots in said *ub- 

division and now desires that they party hereto of the first part 

convey to him all of the hereinafter described tract of land conveyed 

to her as hereinbefore set forth, and said partv of the first part 

being willing to do so, executes these presents: 1 P 

N<nv therefore, for and in consideration of the premises and die 
sum of ten dollars ($10.00) paid bv the partv hereto of the s^ond 
part, to the party hereto of the first part "at and before the siting 

Zt , a n ? °J the :f P resents - th e receipts of which is hereby ac 
knowledged, the said party of the first part does hereby bargain and 
sell, grant and convey to the party hereto of the second part his 
heirs and assigns, all of the following described land and premises 
situate in the County of Washington, District of Columbia, to-wh 
together with the improvements, rights, privileges and 
appurtenances to the same belonging, and the said partv of the first 
part covenants that she will specially warrant the property hereby 

;'° n n y e >' efl ari , < that fhe will execute such further assurances of said 
laud as may be requisite or necessary. 

“In witness whereof said partv of the first part has here 

° '" lto »'«nd and s ea l this day and date first hereinbe¬ 
fore written. K 

“CLARA A. MARDEN. f seal 1 
Witness: 1 

“RICHARD E. STREET. 
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“District of Columbia, To wit: 

“j ^Y ni< K. De Lashmutt, a notary public in and for the District 
of Columbia, do hereby certify that Clara A. Marden, party to a 
certain deed tearing dale on the 7th day of May, 1912, and hereto 
annexed, personally appeared before me in said District, the said 
Clara A. Marden being personally well known to me as the person 
who executed the said Deed and acknowledged the same to be her 

free act and deed. . 

“Given under mv hand and seal this 7th day of May, 1912. 

“WM. R. DE LASHMUTT, [seal.] 

Notary Public, D. C.’ 

Envelope Endorsements. 

“Return in Five Days to 
Marden Bldg. 

Washington. D. C. 77 in print. 

U 

“Deeds to Sherwood 
Villa Park 
Villa Park Heights. 

From Clara A. Marden 
to 

E. R. Marden. 77 in writing. 


(It is agreed that the three deeds are identical in language, ex¬ 
cept the descriptions of the property conveyed, and that the descrip¬ 
tions of the property may be omitted from this statement, and 
that the property described in the deeds is the same property de¬ 
scribed in the bill of complaint under the names of A ilia Park, 
“Villa Park Heights” and “Sherwood. 77 ) 


The said witness further testified as follows: 

I did pay part of the purchase price for Sherwood. 1 did not pay 
it directly to the vendor. I paid $3,500 to Mr. Marden a few days 
after the purchase was completed. 

91 The understanding that 1 had with him was that I was to 

take a one-fourth interest. I paid him what T could at the 
time. I told him that it was $3,500. and would pay the balance 
later or out of receipts, being charged interest tor it. I have the 
check here. It is dated March 29, 1911, payable to the order of 
E. R. Marden. signed by myself, on the United States Savings Bank. 
There are three indorsements on the back, all rubber stamp indorse¬ 
ments. “E. R. Marden, deposit to the credit of E. R. Marden, 77 and 
then the bank stamp. After the witness had testified at length and 
given in evidence 16 exhibits relating to his claim to a one fourth 

interest 

It was admitted by counsel for Clara A. Marden that the plaintiff. 
Earl P. Hopkins, had sufficiently established the payment by him 
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to Edwin R. Marden of one-fourth of the cash payment for Sher- 

wood and Central Addition, and that no further evidence need be 
ottered on that subject. 

Thereupon the witness further testified as follows: 

. , garden, at the time of his death, was President of the Na¬ 

tional Co-operative Realty Company and of the Model Printing 
Company. His principal business at that time was development of 
i S ^’d’-'ji'isions. The sub-division business began in 

1910. My connection with these enterprises was President'of the 
Washington Civil Service School, Manager of the National Co¬ 
operative Realty Company and Treasurer and Manager of the Model 
close' 1 '' 8 Company. My relations with Mr. Marden were very 

" hereupon, liefore the conclusion of his direct examination, by 
consent of counsel, the said Hopkins, on cross examination, testified 
that I finrt had business relations with Mr. Marden about 
;V’ nl > 1 , 9 °o- 1 h nd Just resigned as Vice-President of the 

National Correspondence Institute, located here, and con- 
ducted by J. W ilham McKinley, and I was engaged in preparing 
courses ot instruction for a civil service correspondence school. I 
was preparing to start a civil service correspondence school, but had 
not actually started it. Afterwards Mr. Marden made me what vou 
would call perhaps a tentative otter that he would perhaps like to 
take an interest in this school that I proposed to start. I told him T 
was not ready ; did not have the courses prepared. Pie asked me to 
come and see him again when I was ready. I think our next meet¬ 
ing was probably m the early part of August, At that time we 
reached a verbal agreement to start the Washington Civil Sendee 
benool. \\ e entered into a written agreement the next day. 

identify Exhibit Hopkins No. 17 as the contract. (The same 
was given in evidence and is hereto attached and made part hereof ) 

I had no contract with Mr. Marden with respect to the National 
Co-operative Realty Corporation. I was an Officer and stockholder 
of that Mr. Marden gave me the stock, three shares, as I recall it, 

I was also an Officer of the Model Printing Company, and had stock 
in that. Mr. Marden gave it to me. He gave me a qualification 
share as I recall it originally. At the time of his death I was on 
the stock-books as the owner of sixty-six out of one hundred shares 
but I was holding them for Mr. Marden. I onlv owned one share’ 

I never drew any salary from the Model Printing Companv I 
drew salaries from the other companies, $150 per month from’the 
Co-operative for several years. I cannot remember exactly when 
they started None from the printing companv, and $100 
93 per month from the Civil Service School. I own forty-six 
shares of the Civil Service School’s stock. I gave the other 
four shares to four trustees Arthur R. Thompson, Robert R. Ben¬ 
nett, \P E. Haulzman and B M. Kenealy. The last two are ladies 
living here and employes of the company. Never had any contract 
with Mr. Marden about the Civil Service School than the one con¬ 
tained in Exhibit Hopkins No. 17. 

It is a fact that I never had any controversy or any discussion 
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with Mrs. Marden prior to the death of her husband with respect to 
mv interest in Sherwood or Central Addition or any of the other 
Marden enterprises. I never told her what I had or what I churned 
to have, and she never asked me. 1 would not like to sav that I 
never had a conversation with her on the subject. I cannot remem¬ 
ber 1 cannot remember ever having stated to her, prior to Mr. 
Marden’s death, what my interest was, or her having asked me a 

word on that subject. , 

Prior to testifying on yesterday, I never showed to Mrs. Marden 
nor to anv-one representing her, any ot the checks or writings or 
documents which I have offered in evidence tending to establish my 

interest in Sherwood or Central Addition. 

1 was mistaken in saying that the deeds from Mrs. Marden to her 
husband were referred to in the proposed contract tendered at the 
time of the signing of the petition for prolate. 1 should have said 
that Mr. Marden’s ownership was referred to in the contract. On 
being shown a letter from Mr. Ralston, dated December 17, 1914, 
addressed to Mrs. Marden and Mr. Hopkins, as executors of the 
Marden Estate, relating to dividends on the stock of the W aslnng- 
ton Civil Sendee School, witness was asked if prior to the receipt 
of that letter he had ever mentioned to Mrs. Marden or to Mr. 
Ralston or to anyone representing Mrs. Marden, the fact of the exist¬ 
ence of the three deeds hereinabove referred to. To this question 
witness replied: “1 remember positively mentioning their existence 
to Mr Richardson. 1 think 1 had mentioned it to Mr. Ralston, but 
1 am not so sure of that. The cash payment for Sherwood was 
something in the neighborhood of $19,000. There were some other 
payments, taxes, special assessments, and so forth. 

94 The $3,500 that 1 paid Mr. Marden was not quite one- 

fourth. The further payments were not direct payments by 
me The balance was held by Mr. Marden out of the receipts, as he 
took all of the receipts until my share had equalled one-fourth. 
Sherwood was purchased from the Edwards Land & Building Com- 

^identify check dated March 20, 1911, on the Commercial Sav¬ 
ing* Bank to the order of the Edwards Land & Building Company, 
for $17,793, as in the handwriting of Mr. Marden, and the signature 
by Mrs! Marden, and the indorsement by Scott Nesbitt, the repre¬ 
sentative of the company, which check was paid. 

I al*o identify another check dated March 20, 1911, on the Com¬ 
mercial National Bank, to the order of the Edwards Land & Build¬ 
ing Company, for $1,698.61. The check is filled in by Mr. Marden, 
signed by Mrs. Marden. The indorsement is by Scott Nesbitt and 
James L. Sherwood. Sherwood w T as one of the trustees under the 
deed of trust, and that check was paid. That was the date of the 
transaction. 

(Said checks were then offered in evidence Exhibits Hopkins 18 
and 19, and are hereto attached.) 
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Direct examination resumed: 

* r ? t ; all < , s ? on , after Mr. Marden’s death, having some conversation 
with Mrs Marden about my interest, and, of cfuree about 

that Mr ^ a< \ tlme abo * lt m y one-fourth interest that I recall was 

“ ™ iSaraar'.'ss usas«tr 

petition rs suffer" *" ."?*" 

be drawn against the pSutiff Sm thatom^ on 0 W0U ' d 

abandoned.) omission, the inquiry was 

«S*giS£&7S:2m !“,'n e rT,' ri "i “»«»*»» 

three sub-divisions Villa Park villa [> < f, err l'd payment on the 

were mentioned. [ cannot Ito ,i! , ^Heights a „d Shenvood, 

circumstances very well Mr an^Mr-Nr t V 118 , 1 f remember the 
from an automobile trip! It was some LeT had JUSt relum ^ 
In the evening Mr. Marden Mrs \Pnvl,. 1 l summer, I think. 

up to my residence on Park Road and Mr "ft ‘'!f S H “ m !? ur g drov e 
with him to Hyattsville to confer ^ “ e ‘° g ° 

matter entirely. I recall the conversation“rfth' a ,? other 

- 

it was about like this- ‘'Isn’t th^rA aS ^ 3S J T can reca11 the words 

dorsing your old n ,te ? ” As a r dtTf le th''> V T I KT get , 0Ut of in ' 
made. Mr. Marden was present * °f tllat , I had a rubber stamp 

stamp was used for making her^indoS?"? 1 * p - that the rubt >er 
not recall whether they wire indo^Tm w' ^ n °, r to that I do 
merely in blank. Mv' recohechon of th» Mr Marden’s order, or 
read: “Pay to the order of E R Marden o" bber S j, amp is that >* 
My recollection is that prior to the making of Z W °kk to / he effect - 
would be some delay in endorsing the nofes th fl t Af l? ? a' np there 
accumulate a bunch of notes and take JIr -.Marden would 

Marden to indorse After fi ,h i * . fn his residence for Mrs 

bookbapn. Ibl'lTl “iTK *?**■»“ 

diately. at the y should be indorsed imme- 

Prior to Mr. Marden’s death, Mrs Marden . 

8—3037a * Marden did not exercise any 
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rights of ownership over them. After his death she took possession 
of the notes. I cannot recall the exact time. The notes are now in 
her possession, as far as I know. 

Thereupon, counsel for Mr. Ilopkins offered in evidence the in¬ 
ventory tiled by the executors in the office of the Register of Wills. 
(This is hereto annexed with other exhibits.) 

(Thereupon said plaintiff offered in evidence the charter of the 
Washington Civil Service School Corporation, which is hereto at¬ 
tached, with other exhibits.) 

Thereupon the witness further testified that the business of that 
school is a correspondence school for preparing applicants for 

97 federal civil service examinations. Books and records of the 
school have been at the office of the corporation. Mrs. Marden 

had not had physical access to some of them, in this way: They have 
been in my private office, in my private safe, to which she had not 
the combination or the key. 1 personally do not recall that Mrs. 
Marden had ever requested to look at them. Request had been made 
in her behalf to look at them, which was always complied with, and 
no such request has been made to me that was not complied with. 

Thereupon the witness was asked “What are the assets of that 
school?” when the following occurred: 

Mr. Cohen: Do you mean to-day? 

Mr. Clepliane: First, at the time of Mr. Marden’s death. 

Mr. Johnson: What is the materiality of that? 

Mr. Clephane: The idea is this. Mr. Johnson has stated that the 
question in this case is as to whether, if Mrs. Marden elects to take 
the civil service school stock, she can take it without compensating 
Mr. Ilopkins therefor; secondly, if she takes the stock must she pay 
for it on the basis of actual value or must Mr. Hopkins be satisfied 
with the par value of the stock. 

Mr. Cohen: The face value. 

Mr. Clephane: That is the same thing. 

Mr. Cohen: I used the wording of the will, which was “face value.” 
Mr. Johnson: The will says that when she takes it she shall be 
charged the face value. I did not sav that she should taker it with- 

C 1 %J 

out being charged. 

Mr. Clephane: I understand that. We propose to show the value 
of that stock is probably three times par. The question is a very 
vital one. We propose to show what the assets of that school amount 
to. We propose to show that the actual cash in hand at the present 
time is three times the amount of the capital stock. We propose to 
show at the time Mr. Marden died there was in hand a considerable 
amount of cash. We propose to show that the capital stock, 

98 at the time of Mr. Marden’s death was actually worth at a 
valuation upon the physical assets alone, a great deal more 

than par, and that at the present time, on a valuation of physical 
assets alone, it is worth at least three times par, and that without tak¬ 
ing into consideration anything respecting the good will of the cor¬ 
poration, which is very great, as your Honor can see, in a corpora- 
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tion which produces such results. Therefore your Honor can see 
that the question presented is an important one. 

In order to show those facts, I must ask Mr. Hopkins to state what 
the actual assets of this corporation are, its actual liabilities and so 
forth. Perhaps we can save a good deal of time if my friends will 
admit the figures that I have here, about which I think there can 
be no dispute. 

Mr. Johnson: I think we can save time in another way, which is 
very simple. If the court holds that on a proper construction of the 
will Mrs. Marden is entitled to take this or any other stock at its 
face value, it doesn’t make the slightest difference whether it is 
worth ten times par or whether it is worth nothing. If the Court 
holds that if she takes that stock she will have to pay its actual value, 
instead of its face value, then it would be the subject of an inquiry 

hereafter. I am perfectly willing to concede that the stock is worth 
more than its face value. 

The Court: I think perhaps that would be the better plan. We 
W1 “ not £° int ° that question at the present time. 

Mr. Clephane: I simply want to get the actual situation at the time. 
Is it admitted that there will be a considerable residuary estate 
coming to Mrs. Marden when this matter is settled? 

. ^ r * Johnson: I think that would depend very largely upon the 
circumstances. 

Mr. Clephane: That is to say, if Mrs. Marden takes Villa Park and 
estate? then V0U thmk there would not be a considerable residuary 

oo d °hnson : 1 am not quite sure about that, whether there 

yy would be or not. 

... ,T h 'i CoU1 ^ : If .these subdivision properties are properties 

°^h® estate, then there is considerable residuum? 

Mr. Clephane: Yes; several hundred thousand dollars, 
fui 11 n " sht *• *<*■ 

* ' lo " b, « —w,., 

Mr. Clephane: There is no question but what there will be suffi- 
J llli m to form the basis of an argument here 

duum C ° Urt: There iS n ° question but w hat there will be some resi- 
Mr. Johnson: I think there is no doubt about that. 

Mr 6 rvTpn' T V ^ U k/ 8 w!f nti u residuum ” be a better expression? 
Mr. Cohen. I doubt vvhether the word “substantial” could be used 

ndmte P ephane: 1 might say, to avoid any possibility of having this 
admission estop us later that it would be rather difficult for us at 

Sen wUhhelTfmm^ 7 a ^° lut ^ v , th “ t this "’ as so, because there hj 

SaiSg^Hate— book of Mr - harden 

use^ii J ° hnSOn: No ’ i( has not The book is here and you can 
bottsid^,tt e there th w,T' he some^resfdua^ ^^^ndpoint 0 f 
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The Court: They have stated that. 

Mr. Clephane: That will give us a basis for the argument which 
we are to make on the legal proposition before your Honor. 

You may cross examine, Mr. Johnson. 

100 Cross-examination: 

Messrs. Ralston and Richardson were originally employed as coun¬ 
sel for Mrs. Marden as executrix and me as executor. T do not know 
whether they were employed as her individual counsel, but they 
seemed to be acting in that capacity. That is the inference T draw 
from things that they stated or did. I do not undertake to say 
that they were her individual counsel. Subsequently I engaged Mr. 
Clephane for my counsel. After 1 engaged Mr. Clephane she en¬ 
gaged Mr. Hoehling as her individual counsel. All of the books 
and papers of the civil service school were not kept in my safe. The 
minute-book, the stock ledger, the stock certificates, and certain 
statistical records, the advertising records were kept there. Those 
were the principal things. The general ledger was kept by the book¬ 
keeper, Mr. McLaughlin. Before Mr. Marden’s death the minute- 
book and the stock certificate-book were kept in the smaller safe in his 
private office, as T recall. I had no safe in my private office at that 
time. I got a private safe after his death. I cannot say that 

101 I remember asking Mrs. Marden directly to join in the trans¬ 
fer to me of the certificate of shares of stock in the corpora¬ 
tion that were bequeathed to me. I did through my counsel. I 
will not say that T did not ask her directly. T do not remember 
that I did. I would not say that 1 did or did not, localise at that 
time she expressed herself as perfectly willing that I should have 
that stock as soon as the executors could safely turn it over, but she 
never did it. The regular election of the corporation was on the 
15th of September of each year, I think. There was an election in 
September after Mr. Marden’s death. I cannot recall definitely as 
to that election, or whether Mrs. Marden was given any notice of it 
or whether all the stock was represented. There was a meting held 
on September 15, 1915, without notice, and Mrs. Marden was not 
present. 

During the last year of Mr. Marden’s lifetime, Mr. Marden, my¬ 
self, Mrs. E. G. Libbey, Mrs. Tally and Miss Halverson were the 
directors. Miss Halverson was Mr. Marden’s confidential secretary. 
After his death, the directors were myself, Mr. R. R. Bennett, Mr. 
Thompson, Miss Haulzman and Miss D. M. Kenealv, they were 
people to whom I gave shares of the stock, and two of them were 
employes of the company. Miss Kenealv has been with the com¬ 
pany nearly ten years, almost since its organization. She has a 
great variety of duties, a great manv thing- that I used to have to 
do. Miss Haulsman has charge of all employments and of the third 
floor, on which the offices are located. Both of them are subordinate 
to me, and under my authority. 

In March, 1915, T loaned $20,000 of the funds of the corn- 
102 pany to a man named Faucett, in Colorado. My brother 
suggested that I make the loan. It was on the security of 
shares of Mid West Refining Company. 
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Thereupon the following occurred: 

Q. Was that some oil company- 

Mr. Clephane: There is no controversy here about the loan hav¬ 
ing been paid, is there? 

Mr. Johnson: I do not know. 1 want to find out. 

Mr. Clephane: The loan has been paid. I object to the testimony. 
I do not see its relevancy. 

Mr. Johnson: You have offered the witness to prove that access 
was not denied to this lady in regard to the matter, and I am going 
to show what was done, and whether she had any knowledge of it. 

Mr. Clephane: Cross-examination on the question of whether ac¬ 
cess was denied to this lady is perfectly competent, but I submit that 
if we are going into all the things done by the Civil Service School 
that we will be here for a long time. 

The Court : It does not seem to lead directly to the point of denial 
of access. Of course I have not the view counsel have, and I do not 
know; but it does not seem to have any bearing on the question of 
access. 

Mr. Clephane: Suppose access has been denied, may it please the 
Court? What difference does it make? Access is freely given now T . 
They have all the information they want, apparently. We have 
given them all they ask for and that is admitted. 

The Court: The testimony would seem to be of doubtful value. 

Mr. Johnson: I did not open up the subject. Mr. Clephane went 
into it himself. 

The Court: I do not understand that he opened up the subject. 
I cannot say whether or not when T withdrew the books 
103 and records from her husband’s safe and put them in my 
own that I informed Mrs. Marden that I had done so. My 
recollection is that all the books and papers in the private safe in 
his office were taken out for her convenience, soon after his death, 
and put in another place. 

Redirect examination: 

The reason no notice was given to Mrs. Marden of the meeting 
in September, 1915, was that everyone forgot about the meeting. 
I did not think of it until quarter to one, and the meeting was sup¬ 
posed to be called at one o’clock. I called up Mrs. Marden’s house 
and could not catch her. Afterwards a subsequent meeting was held 
with proper notice, and all stock being represented, and Mrs. Marden 
was present. Since then there have been no stockholders’ meetings. 

Thereupon, counsel for the plaintiff in the first case announced 
his case as closed in chief. 

Thereupon, the following evidence was offered on behalf of Mrs. 
Clara A. Marden. 

Maurice H. Hamburg testified as follows: 

I am twenty-five years of age; native of Chicago, Ill.; have been 
living here since the 21st of February, 1915. I knew Mr. Marden 
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since I was five or six years old, and Mrs. Marden the same 

104 length of time. 1 made their acquaintance in Chicago. They 
used to visit at my parents’ house. While they lived in 

Chicago they stopped at our house. Later, after they came to Wash¬ 
ington, every time they came through Chicago they visited at our 
house, and often times stopped over night. 

I am Private Secretary to Mrs. Marden, and have been since about 
March, 1915. Since then I have been in her employ and looked 
after her interests. 

Thereupon it was admitted by counsel for Mr. Hopkins that the 
cash payments for the purchase of Villa Park and Villa Park Heights 
were made with checks signed by Mrs. Marden, drawn against ac¬ 
counts standing in her name in bank, and that the checks were 
paid. 

Thereupon the Witness Hamburg testified as follows: 

1 have examined the records of returns from the sales of sub¬ 
divisions, which show that the receipts from Villa Park from Feb¬ 
ruary, 1910, the date of the purchase, to March 31, 1911, were 
$48,772.79. Sixty-six and two-thirds percent of that went to Mr. 
Marden, and the other one-third to the National Co-operative Realty 
Company, the selling agent, as their commission. 

Sherwood was purchased March 20, 1911. Collections and re¬ 
ceipts from Villa Park and Sherwood trom March 31, 1911, to June 
31, 1911, amounted to $19,989.64. Mr. Marden received sixty 7 six 
and two-thirds per cent, and the other one-third went to the Realty 
Company on their commissions. 

Central Addition was purchased July 10, 1913. 

Mr. Marden received from the three sub-divisions, Villa Park, 
Sherwood and Villa Park Heights, between June, 1911, and 

105 July, 1913, when Central Addition was purchased, $119,- 
786.04, his net two-thirds. From July, 1913, to the last 

check he received before his death in May, 1914, was $8,479.49, 
making his total receipts from the three sub-divisions, excluding 
Central Addition, $202,692.72. The course of business was that 
the Realty Corporation, as selling agent, received the money, re¬ 
tained one-third as commission, and distributed the balance to Mr. 
Marden. The records show no checks to Mrs. Marden nor to Mr. 
Hopkins. 

I know Mr. l)e Laslmmtt, whose name appeal's as notary on the 
three deeds that have Ijeen offered in evidence. I made his ac¬ 
quaintance the ifirst week I was in Washington, between the 20th 
of February and the 1st of March. He was then engaged at the 
United States Savings Bank at 14th and U Streets, northwest corner. 
At that time there was no bank on the northeast corner. There was 
a lunch-room here. I had my bank account still in Chicago, and 
Mr. McLaughlin, the bookkeeper, took me across the street and in¬ 
troduced me to Mr. Pe Lashmutt, and told him to cash my checks. 
That was the occasion of my making his acquaintance. He was 
cashier at that time. I went there with Mrs. Marden to see Mr. De 
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Lashmutt on the 23rd of March, 1915. I went with Mrs. Marden to 
have a deed acknowledged, to have him take her acknowledgment 
cashier at that time. I went there with Mrs. Marden to see Mr. De 
Lashmutt while she was with me. 

The witness was then asked: 

“Now, I wish you to state what took place between you and Mrs. 
Marden and Mr. De Lashmutt on that occasion”? 

106 To which counsel for Mr. Hopkins objected, and counsel 
for Mrs. Marden then stated that the purpose of the question 

was to show that Mr. De Lashmutt did not know Mrs. Marden; 
that the .witness introduced her to Mr. De Lashmutt and that Mr. 
De Lashmutt then and there acknowledged that he had never seen 
her before; and the court sustained the objection and excluded the 
testimony, to which counsel for Mrs. Marden excepted. 

Jackson H. Ralston testified as a witness for Mrs. Marden. 

I am a member of the firm of Ralston and Richardson, who were 
counsel for Mr. Hopkins and Mrs. Marden as executor and execu¬ 
trix of Edwin R. Marden. I knew Mr. Marden very well in his life¬ 
time. I had several interviews with Mr. Hopkins and Mrs. Marden 
about the time of the execution of the petition for probate. My 
impression is that the first draft was prepared by Mr. Richardson. 
At any rate I had to go over it. \\ e had a number of consultations 
immediately before the 'filing. I did, in a way, have something to 
do with a proposed contract fixing Mr. Hopkins’ claim to a one- 
fourth interest in Sherwood and Central Addition. The matter 
was brought to my 1 attention. I was not then informed that Mrs. 
Marden had executed deeds to these three sub-divisions, conveying 
them to her husband, as I remember, until several months subse¬ 
quent to that, probably about the succeeding February. It was about 
the time that Mr. Hopkins was represented by Mr. Clephane that I 
learned of it. I could not undertake to say now whether immediately 
before or immediately after. The deeds had never been 

107 exhibited to me before, and my recollection is that I first saw 
them in Mr. Clephane’s office. At that time Mr. Clephane 

was representing Mr. Hopkins. I returned to this country from 
Paris about the 10th of September, 1914. Asked if he gave Mrs. 
Marden any instructions as to looking for papers in her husband’s 
safe he answered, “I cannot remember specifically, but, in a general 
way, I know that I did tell Mrs. Marden to bring to me all the papers 
that there were.” 

Cross-examination: 

In the nature of things there had not been very many interviews 
between me and Mrs. Marden and Mr. Hopkins before the petition 
was ffied on September 21, because I reached Washington about the 
10 th of September. Many of the interviews were held with Mr. 
Richardson. I remember going to Mr. Clephane’s office and asking 
to see the deeds, which were given to me and examined by me and 
Mrs. Marden in the library, and when we came out Mrs. Marden 
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remarked to me that she had not the faintest recollection of ever sign¬ 
ing those deeds. 

Mr. Richardson is out of the city, and will be out tomorrow and 
perhaps part of Friday. 


Thereupon Mrs. Clara A. Marden testified in her own behalf. 

I am the widow of Edwin R. Marden, named as executrix in his 
will. We were married February 13, 1890, in Waterville, Maine. 

I am a native of New Hampshire. Mr. Marden was a native of 
Maine. We remained in Maine for a year or a year and a half, and 
from there went to Boston and remained there probably four 
108 or five years, and then went to Cripple Creek, Colorado, where 
we remained just a short time, and from there went to Chi¬ 
cago. We lived there six or eight years More we came here, and 
we came here on the 5th of April, 1906. When we were married, 
neither Mr. Marden nor 1 had any means. He was a loom fixer in a 
woolen mill. He afterwards engaged in business in Boston in a 
small store, school supplies, cigars, tobacco and various other articles. 
When he went to Chicago he engaged in business there. He was 
neither successful or unsuccessful financially. We just made a liv¬ 
ing. Half of the time not that. I did not assist any way in the 
labor there, but I did when we were first married in Maine in the 
loom works, and in Boston and in Maine when we were first mar¬ 
ried. . 

The National Co-operative Realty Company was organized be¬ 
fore we came to Washington. Mr. Marden conducted business in 
Chicago as a correspondence school, teaching the real estate broker¬ 
age business, but not actually conducting the brokerage business. 
Before we came to Washington, Mr. Marden came for just a short 
business visit. He came here and engaged an office. It was in the 
old Evans Building on New York Avenue, and he started it there, 
the Co-operative Realty Company. We brought with us Miss Hal- 
veison, who is named as one of the beneficiaries under the will. She 
had been in his enrplov in Chicago for four or five years. I had 
nothing to do with the business on New York Avenue. From there 
it was moved to the Maryland Building on IT Street, near 14th, and 
from there to E Street, No. 502. 

Mr. Marden was financially interested in the civil service school 
which, I think, was the next business that he took oyer or 
109 was interested in. Then he bought out the Model Printing 
Company, and I think he re-named it. I don’t know what 
the name was when he bought it. Those things I am not sure 


about at all. . . . ... 

Then he moved from E Street to the present location, 1424-1426 

U Street, in a building that he built purposely for this business. 
After he went up there all of the businesses were conducted in that 
one building. I went to Mr. Marden’s office almost never at all. I 
do not think I was ever in the building a dozen times while Mr. 
Marden was alive. 

I made Mr. Hopkins' acquaintance, I think, in the fall of 1906, 
after we came here and soon after he was connected with Mr. M&rdcoii 


\ 
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Mr. Marden prospered very materially after he came here. We 
hoarded at a hotel, and then at a private house for about six weeks. 
Then 1 went to visit my people in the North, and Mr. Marden lived 
at the Oxford Hotel at 14th Street and New York Avenue. When 
1 came back in the fall I was there for a little while with him, and 
then, we rented an apartment at 1354, to the best of my recollection, 
Monroe Street. I never lived at the same place where the business 
was conducted. I now reside at 1842 16th Street. I have been liv¬ 
ing there four years last December. After we came here to live, 
Mr. Marden gave me money. His practice was to bring home very 
materially large sums and give them to me, often in checks, and 
sometimes in cash. This began as soon as he began to make a 
great deal of money. I had accounts in banks. I cannot tell you 
how many for I had a great many, the first of them with the 

110 Commercial National Bank. I also opened one in the 
Columbia National Bank. 1 had an account in the Citizen’s 

Savings Bank, that used to he on New York Avenue, and then went 
around on F Street. I had an account with the Home Savings Bank, 
the Dime Savings Bank and in the Merchants & Mechanics. I don’t 
remember whether there were others or not. I had one in the 
National Metropolitan. I don’t know whether T had any in any other 
national bank. I don’t recall now. I cannot state just how manv 
banks I still have accounts in. I would have to run over them to 
find out. T kept my principal account in safety deposit boxes; my 
principal bank account in the Commercial National. The first one 
I started with $350. T had a safety deposit vault at the American 
National Bank on F Street. T had one at the Lincoln National Bank 
for a short time, one in the Washington Loan & Trust, and I had 
access to or had a box with Mr. Marden with the American Security 
& Trust. 1 now have one, and have had one for some time, with 
the National Metropolitan Bank. The amounts that Mr. Marden 
would give to me from time to time would he anything from $1,000 
to $5,000, and sometimes as high as $10,000 at a time. The 
amounts would not always be his own checks. They were some¬ 
times checks that would come to him through business, and he 
would give them to me and indorse them. He never exercised any 
control whatever over any of this money. He never inquired about 
what T had, and never wanted to know." 

I kept large sums of money in safety deposit vaults sometimes. I 
have had as much as $15,000, and sometimes as high as $25,000. 
I kept large amounts in the American National Bank vault! 

111 Mr. Marden also kept substantial amounts of cash in safety 
deposit boxes. He often had large sums of money in those 

boxes. I could not tell you how much. I know at one time he 
had between $3,000 and $4,000 in gold and coin. That he had told 
me about, and T had seen some of it. In fact, I had seen all of it. 
He also had other currency in safety deposit boxes. In making 
what he called the inventory of our assets, he asked me if I had any 
money, and I told him of that $15,000 that I had lying idle there 
in the box at the American National Bank. He said he thought it 
was very foolish for me to leave so much lying idle. He said “You 
9—3037a 
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let me have it and I will put $10,000 to it and take out a certificate 
of deposit for you/' which lie did. I don’t remember the exact date. 
The certificate of deposit was issued from the National Metropolitan 
Bank. I could not say surely, but I am reasonably sure that I 
placed that in my box. The amount of it was $25,000, and it bore 
two percent interest. Up to that time 1 do not recall having made 
any investments, but 1 have since. I do not recall that I made 
any prior to 1910, except that certificate of deposit. 

Thereupon the examination of the witness was suspended, and 
George W. White, President of the National Metropolitan Bank, 
was called as a witness on behalf of Mrs. Marden, and identifies a cer¬ 
tificate of deposit on the National Metropolitan Bank dated April 16, 
1909, for $25,000 to the order of Clara A. Marden, payable to her 
order with interest at the rate of two per cent per annum, as a 
genuine certificate of deposit issued by that bank. It was cashed on 
February 4, 1910. (See copy in exhibits.) 

112 Cross-examination: 

Mrs. Marden is a depositor in the National Metropolitan Bank. I 
could not tell you accurately how long. She has been for several 
years. I cannot recall whether she was a depositor in the bank in 
1910 or 1911. Could only tell by referring to the books, which I 
haven’t here. The indorsement on the certificate of deposit is Mrs. 
Marden’s. 

Thereupon Mrs. Marden resumed the stand and further testified 
that the certificate of deposit just proved by the Witness White bears 
her signature on its indorsement, and that is the certificate of deposit 
to which she previously testified. She also identified pass-book of 
the Columbia National Bank, and testified that is my account with 
that bank, showing a deposit of $350 on April 26, 1906. I with¬ 
drew that about a year or perhaps two years later. 

I identify the pass-book of the Commercial National Bank in my 
name, beginning April 13, 1906. That runs down to November 
11, 1912; and another book of the Commercial National Bank, be¬ 
ginning November 11, and extending down to March 16, 1916. 
That account is still current. 

I identify the pass-book in my name of the Union Savings Bank, 
be^innin" August, 1906, and that account runs down to December, 
1913. and is still current—a small account. 

I also identify pass-book of the Home Savings Bank, beginning 
October 14. 1907, and coming down to March 1, 1913. I have a 
small balance there. 

I identifv book marked “United States Trust Company, sue- 

113 cessor to Merchants & Mechanics Savings Bank.” I opened 
the account with the Merchants & Mechanics Bank, and the 

United States Trust Company afterwards took it over. That ac¬ 
count was opened January 9, 1911, and the last deposit is December 
4, 1913. That account is current, a small account. 

I identify pass-book of Continental Trust Company, beginning 
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March 28, 1913, and going down to February 3, 1916, as one of 
my pass-books. That account is current. 

^ dentify account of the American Security & Trust Company 
beginning April 7, 1913, and ending April 23, 1913. That account 
is closed except a very small interest deposit. 

I identify pass-book of my account with the National Metropolitan 
Bank, beginning December, 1913, the last entry being April 10, 
1916. That account is current, a very small amount. (See copies 
exhibits.) 

Mr. Marden never exercised any control over any of these bank 
accounts. Tie bad access to the boxes, I think, as deputy. He 
never took anything out of the boxes. He never demanded any 
money from me. He sometimes asked me for money, and I have 
given it to him. I have given him checks for money against 
my accounts tor both his personal use and for business purposes 
sometimes. 1 never kept any books of account; never had any clerk 
or secretary or anybody to keep any accounts for me until after Mr. 
Marden died. Since then I have bad Miss Halverson and Mr. 
Hamburg. 

T identify check on Commercial National Bank dated January 4, 
1910. to the order of E. R. Marden. for $2,000. That is my signature 
and his indorsement, and that check was paid. I do not 

114 know what it was for. 

I identify check dated February 18, 1910, to the order of 
F. R. Marden, for $2,000, which bears my signature. The date is 
in my handwriting. The body of the check is in Mr. Marden’s. 

I would sav it is Mr. Marden’s, but I am not sure. The signature 
is mine. The $2,000 in figures is not my handwriting. I think 
that is Mr. Marden’s, but I am not sure. The check bears the in¬ 
dorsement of Mr. Marden in two places, one of them—the top one, 
is his. The bottom one “Model Printing Company, by E. R. 
Marden, President” is not his. The cheek was paid. I do not know 
what it was about. 

I identify check dated April 26. 1910, to the order of E. R. Marden. 
for $5,000. That is my signature. The writing in the body of the 
check is Mr. Marden’s, and his signature on the back. That check 
was paid. I don’t remember what it was about. 

The largest sums of money T ever had control of before I came 
from Chicago were very small amounts, never as high as $500. The 
first amount that Mr. Marden gave me after we came here was $350, 
which I deposited in the Commercial National Bank, and opened my 
account with it. Then after that, in a few months, the checks or 
cash would come materially higher or larger. We never had any 
children. Air. Marden had one sister and two aunts. I have rela¬ 
tives, three sisters and a brother. 

I do not recall very clearly the purchase of the ground on 16th 
Street where I now live. I remember that Mr. Marden was out 

^ walking with a young man that was with us visiting one 

115 winter, and he discovered that lot out there before the bridge 
was completed. He came back and told me that he had 

found what he considered an ideal spot for a home. I do not recall 
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whether we drove out or whether I walked out in the afternoon to see 
it. I know very little about it beyond that. 

Thereupon there was offered, on behalf of Clara R. Marden, a 
deed from S. T. Cameron and wife to Edwin R. Marden, conveying 
the 16th Street property; a deed from Edwin R. Marden to Earl P. 
Hopkins, dated December 22, 1010, conveying the 16th Street prop¬ 
erty to Earl P. Hopkins; and a deed from Earl P. Hopkins, of the 
same date, conveying the property to Mrs. Marden. Copies of those 
deeds are filed with the exhibits hereto attached. 

Thereupon the witness further testified T identify the envelope 
bearing the printed name of Lewis Johnson & Company, hankers, 
and the written memorandum “Clara A. Marden. 20 Atch. pfd. 
purchased November 17, 1008.” That is some Atchison, Topeka & 
Santa Fe stock that belonged to me. I had it in my possession. I 
don’t remember how long. T don’t remember whether I kept it in 
the American Securitv fc Trust Company box or my own in the 
F Street box. 

T identify another envelope indorsed “5-1000 4 percent bonds, 
Am. Tel. £ Tel. Company, interest due March and September 1st, 
bought of Lewis Johnson & Company at 04% plus % commission, 
$4,787.50.” Tho^e bonds Mr. Marden gave me a* a Christmas pres¬ 
ent. T don’t know how long T kept them. T haven’t them now. 

Probably it was a year or two or maybe three. I don’t know 
116 how long. Mr. Marden knew that T had quite a good deal 
of monev that was earning practically nothing, and he 
thought, it would be very much better for me to invest that in some¬ 
thing that would bring me perhaps large returns. Upon his advice 
I did so, and invested it in what has since become Villa Park. He 
took me out there to see the property and told me he thought it 
would be a good investment for me. He attended to the details of 
the purchase. The check offered in evidence for the cash pay¬ 
ment on that purchase was signed by me against my own bank ac¬ 
count. The monev there was my own. and the check was paid. 
I signed the notes for the deferred purchase money. 

With reference to the next piece. Sherwood, Mr.* Marden had 
said that the investment went so well that he thought it would 
be wise to get another sub-division which bad been sub-divided, and 
with which some business had been done locally. Tt was nearer the 
car-track, and he thought it would be fully as good an investment. 
On his advice I purchased Sherwood. I made a cash payment, and 
signed notes. Villa Park Heights was on the other side, the north 
side, away from the car-tracks from Villa Park. Tf T recollect cor- 
rectiv it was a little cheaper than the property that we had bought 
over in Villa Park and Sherwood. He thought it could be handled 
profitably even if it was farther away from the car-track, and that 
purchase was also made. T do not think T made any cash payment 
there. I think Mr. Marden did that, hut T am not sure. I signed 
the notes. Mr. Marden did not at any time have any understanding 
with me that it was to be his property. He never said any- 
117 thing to me about holding it for him at any time. I never 
agreed to hold it for him in anyway. After the properties 
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were purchased I never was informed by him of the fact that they 
were being sold. He told me it was going well. I knew little or 
nothing of the details of the business. T signed all the deeds, and the 
notes from the purchases of the lots were brought home to me to in¬ 
dorse. Sometimes there would be, I should judge, several hundred 
of them. That was not at first. At first they were brought home in 
small amounts. Mr. Marden had charge of the business. It was 
done through the National Co-operative Realty Company, of which 
Mr. Marden w T as President, and practically done through him. I 
spoke to Mr. Marden about my income from these investments. He 
would tell me sometimes about how well they were going, and I would 
sav. “Well, where is my monev from them?” he would sav “For 
God’s sake, woman, aren’t you getting money enough?” He was 
giving me money during that time, anywhere from two to five or 
ten thousand dollars at a time, part of the time in the form of checks, 
and part of the time in cash. T ran the household. There was a 
definite allowance made to me for that of $600 per month. That was 
paid not out of the moneys he gave me, but out of a separate fund. 
He gave that independently. We never had accounts together. He 
did not know anything definitely about my financial affairs. He did 
not want to know. He had been without money for a great many 
years, and he had had hard work to get along. When he began to 

make monev he said to me manv times that he wanted me to what 
«/ *. 

he called “steal out” from him money and put it away, money 
IIS that he did not know anything about: that if he invested the 

money that he was handling in something and lost it, I would 
have a nest egg, something for our old age. That was the w T ay I 
kept my money. He did not want to know. Tie never asked me 
about it at all. He would never ask me what I had. He would 
sometimes ask me what was in my household account, but he did not 
know about the other accounts. 

When he bought this 16th Street ground there was no house on it. 
A house was afterwards built on it. That was done by Mr. Marden. T 
did not pay for it. A garage was later built on it. T did not pay any 
part of the expenses. T cannot tell exactly the cost of the structures, 
but I think it was between $40,000 and $45,000 for the house and 
garage. That would not include the furnishing. To the best of my 
recollection. T did that, or paid for a good part of it. The house was 
finished, and we went into it in December four years ago. It was not 
completed then. It was not completed until later in the winter. Dur¬ 
ing that time Mr. Marden was still giving me money. The amounts 
would continue about the same as they had previously. 

I identify a statement signed hv George W. White, President of 
the National Metropolitan Bank, dated March 19, 1914 of some pur¬ 
chases of securities, for mv account, which statement foots up 
$12,048.45. I actually purchased those things and paid for them 
from my own resources—money that I had. I have seen the three 
deeds that have been offered in evidence signed by me, conveying my 
interest in the three sub-divisions to Mr. Marden. The first time I 
saw them after they were signed was in Mr. Clephane’s office. I 
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cannot give you the date now. It was before this suit was 

119 brought. The occasion about which Mr. Ralston testified was 
the only time I ever was in Mr. Clephane’s office. I do not 

remember signing these deeds except in an indistinct way. I signed 
them at my home. 

Subject to objection by Mr. Hopkins’ counsel, to the effect that any 
agreement between the witness and her husband to hold the deeds in 
escrow is inadmissible, the ruling on which the court reserved, she 
further testified: Before I signed the deeds Mr. Marden said that it 
was very unbusiness-like to have things conducted as they were; that 
in case anything should happen to me it would tie up the business 
affairs for perhaps years, because he could not go on with the business 
while I owned this property, until my estate would be settled; that 
he thought it better, for business reasons, for me to give him a deed 
to those properties, which T did. They were not to be acknowledged 
or recorded. I don’t remember that he said anything in the event 
T should survive him. I understood it was not necessary to record 
them then. T did not read the deeds particularly—not carefully. 
The deeds contain a special warranty by me to defend the title 
against all acts by me. I did not know at that time w T hether the 
deeds of trust that I had put on the property had been paid off. I 
did not know that, bv signing the^e deeds. I would be liable to pay the 
incumbrance out of my own estate. 

Mr. Marden died on the 18th of August, 1914. He was ill just 
about a month. He was in bed. I think, a little over three weeks. 
The first time it was brought to my attention that anv question ex¬ 
isted as to my ownership of the three sub-divisions was in January or 
February. 1915, by Mr. Ralston. He told me that Mr. Cle- 

120 phane had these deeds. I do not recall the facts testified to by 
Mr. Hopkins in regard to an effort to have a contract between 

me and Mr. Ilonkins signed with reference to his interest in Sher¬ 
wood and Central Addition about the time of the probate proceedings. 
Prior to Mr. Marden’s death, he told me when he negotiated for 
Sherwood that Mr. Hopkins had a great deal of sickness and expense, 
and that he advanced the money for Mr. Hopkins to have a quarter 
interest in Sherwood. T do not know of anything else. I know little 
or nothing about Central Addition. He said Mr. Hopkins was to 
have a quarter interest in Central Addition. No part of that quar¬ 
ter interest was paid to me in anyway. Mr. Hopkins told me 
right at once—T think the night that Mr. Marden was buried, or 
before that—that he had left the civil service stock to him, and what 
he had done with the other stocks. At that time T had not seen the 
will. 

With reference to the civil service stock. Mr. Hopkins came into 
the office one morning with a book and opened it at a place for me to 
sign. I couldn’t tell you what kind of a books it was, but it was a 
book about that long (indicating about six inches) and about that 
wide (indicating about three inches). It was a book with something 
in it. It was open when I saw' it. He said something about the civil 
service stock, and a«ked me to sign it, but his manner and the 
trembling of his hand warned me that I had better not, and I did 
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not. I was not asked anything about it afterwards. T know the 
neighborhood of 14th and U Streets. 1 remember a bank at the 
northwest corner, the United States Savings Bank. I remem- 
121 ber there was such a bank. I remember there was one called 
the 14th Street Savings Bank, at the northeast corner. T was 
never in the building on the northeast corner at any time in my life. 
I have seen Mr. De Bash mutt, whose signature appears as notary on 
these three deeds. The first time I saw him was on March 23rd or 
24th, 1915, in the bank which is now at the corner of 14th and U 
Streets, the northwest corner. 1 had l>een in that bank. T never 
had an account with the bank on the northeast corner; never had 
any business with it in any form. When I went into the bank on 
the northwest corner on the 23rd of March, 1915, 1 saw Mr. De Lash- 
mutt. I had never seen him before. Mr. Hemburg was with me. 

The witness was then asked: 

“Please tell us what took place between vou and Mr. De Lash- 
mutt”. 

To which counsel for Mr. Hopkins objected, if it was intended to 
prove what had been attempted to be proved by the witness Ham¬ 
burg, that De Lashmutt made a statement that he had never seen the 
witness before then. It being admitted by Mrs. Marden’s counsel 
that it was the same question and the court sustained the objection, 
to which counsel for Mrs. Marden noted an exception. 

Cross-examination: 

I did not make a great many investments with the money T had 
from time to time from my husband. 1 do not recall how many I did 
make. I made some small ones besides those mentioned in the 
letter of Mr. White’s. 

My recollection with reference to the bonds referred to by me in my 
direct examination is that Mr. Marden bought those with his own 
money and gave them to me as a Christmas present. It was not an 
investment made by me personally. 

With reference to the Santa Fe stock, Mr. Marden purchased it. 
Whether he purchased it with his own money or my money 
122 I do not know. If he purchased it with his own he gave it to 
me; if he purchased it with my money it was mine. I do 
not remember any of my checks being *used to pay for it. I do not 
remember drawing any checks to pay for it, nor giving Mr. Marden 
a blank check to pay for it. I remember giving Mr. Marden blank 
checks. Possibly have done that on a number of occasions. I do not 
recollect leaving a number of checks signed in blank with him. I do 
not think I remember leaving any with him unless it was for some 
special thing. I do not recall for what special purpose I did leave 
blank checks with him, but I think it very probable that I would 
do such a thing. 

In the check of February 18, 1910, the words “$2,000” are not in 
my handwriting. That check was probably blank at the time I gave 
it to Mr. Marden. 

The check dated April 20, 1910, for $5,000, was evidently blank 
at the time I gave it to Mr. Marden. The check of January 14, 1910, 
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for $2,000, was probably blank at the time T gave it to Mr. Harden. 

I do not know whether the check which I gave to pay for the sub¬ 
division in Villa Park was blank at the time I gave it or not. 

I do not know whether the two checks of March 20, 1911, for 
$17,000 and $1,000, both to the order of the Edwards Land & 
Building Company, were blank at the time I gave them to Mr. Mar- 
den, but I would have given him a blank check for any amount he 
might have wanted. The amounts in those checks are not in my 
handwriting. The same is probably true with regard to the check 
of Februarv 23, 1910, for the sum of $14,562.87. 

The investments mentioned by Mr. White in his letter to me 
were made by me personally. Those are not the only invest- 

123 ments that 1 can recall personally. I have bought some 
Southern Railway notes. I do not recall how long they were. 

I purchased them near the same time I purchased those referred to 
in that letter. I don’t remember the exact date. 1 do not recall any 
other investment particularly, aside from the sub-divisions. I do 
not recall purchasing any other real estate than these three sub¬ 
divisions, Villa Park, Villa Park Heights and Sherwood in Washing¬ 
ton. I had some small holdings in Chicago—very small—before I 
came to Washington to live. I am not sure whether those were in my 
own name or not. I do not remember deeding those to my husband, 
but I mav have done so. 

I came to Washington in 1900. At that time neither my husband 
nor I had much property—practically none. When we came here 
he was heavily indebted. He had some judgments against him. I 
think they were not large amounts. He might have been appre¬ 
hensive of other suits. T could not say that it was true that he was. 
He did not talk to me about being apprehensive of suits. T do not 
rememl>er what he said in that connection. I do not remember the 
dates when those judgments were wiped out, but recently, probably 
about 1911 or 191.2. 

At the time of the purchase of Villa Park, Villa Park Heights 
and Sherwood there were those judgments against him. I was on 
those judgments too. I was on any of diem that I knew of. They 
were against me as they were against him. Those judgments were 
in Chicago. That is the only place I know of that there were any— 
in Chicago. I did not say I was a defendant in those suits. 

124 I say that T was liable on the judgment. I do not know your 
technical terms for those things. I mean by saying that I 
was liable on this judgment that on one judgment I signed 

the judgment, or whatever you do to show that you are liable. As to 
the others, I suppose suit was brought against me. I do not know, 
because I do not know the technicalities or legal terms well enough to 
know. I was served with some papers. T do not know whether it was 
a notice of the suit or not. By saying that those judgments were 
against me I mean just what I sav. I do not know the amount of the 
judgments. One was in the Criminal Court of Chicago. I do not 
know what courts, because I do not know under what term it would 
come. I was not a defendant in that criminal proceeding. 

In the Union Savings Bank there was nothing between 1906 and 





CLARA A. MARDEN, ETC., VS. EARL P. HOPKINS, ETC. 73 

i910 except the first deposit- of $300. I do not recall exactly out of 
what funds the purchase of Villa Park and Sherwood was made. My 
recollection is, but I am not sure, that it was made out of this cer- 
tificate of deposit which Mr. White testified about. I may have some 
of the slips which are usually made out by banks on these addins 

£ g th V vithd ,? w «' s durin « the P eri °d of my accounts 
I don t think I have them all. hone of those are with the books I 

do not know whether the deposit of February 4, 1910, in the Com¬ 
mercial National Bank of $25,390.61, is the amount of the certificate 
of deposit about which Mr. White testified or not. 

(The entries in the pass-books of the witness at the various banks 
were agreed to be in evidence as port of the testimony of the wit- 
hgss. ) 

125 T do not remember about the time that Sherwood was pur- 
chased. I cannot tell from what sources the two deposits in 

9lti iq^^TL^ooo 81 R ? nk ’ under date of March 20th and March 

o*ivon f_ l ___ i i j i might have been 

given to me by my husband as the proceeds of sales of those lots I 

do not remember anything definitely about it one way or the other. 

cannot tell you how much money I had at any one time in any of 
my various safety deposit boxes. There is not any particular deposit 
in any one of the books that I could identify in regard to its source. 
All the money that I ever had T received from my husband. 

Redirect examination: 

t i! re, «Hl^ r ab0 n t tl mJ ,0S . tal sa y inRS bonds - 1 have some. I think 
I have $1,900 in all. That is an investment that I made at one time. 

My husband would sometimes fill out a check for me to sign and I 

would sign it. The mere fact that the body of the check was written 

by him does not necessarily mean the check was delivered to him 

signed in blank. I do not recall that I signed and delivered to him 

a check in blank. I said I could not remember whether I had or not 

I would have done so without any question. I did look through my 

husband s safe in his own room where he kept his papers upon the 

suggestion of Mr. Ralston. When I looked through it I did not find 

the three deeds signed by me That search or examination was 

w£L a f/° M Vea lf th T lf J *. h ^ y had t** 11 there - This was within six 
weeks after Mr. Marden died. 

126 Thereupon counsel upon both sides announced the testi- 
mony closed. 

The Trial Justice then announced his opinion. 

Thereupon the following colloquy occurred i 
Mr Johnson: May I see if I understand your Honor’s position 
correctly I take it you have reached the conclusion there is no 
right in Mrs. Marden to take this stock? 

1 d0U , bt ' T e , ry much . whether there is. I am inclined 
to think there is not. I have arrived at that conclusion because of 
what seems to be conceded here, namely, that this stock was, and 

* ^ 10 —-3037 Wlth the kn0W edge of Mr - M arden, of great deal 
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more value than its face value. But I will not dispose of the question 
upon that point until counsel have had opportunity to introduce 

further evidence upon it. . . . ,, 

Mr. Johnson: If your Honor has a decided conviction upon that 

point of course it would be unnecessary to take evidence upon it at 

The Court: The evidence is vague and uncertain. I get that im¬ 
pression rather from what counsel has said than from what the wit¬ 
nesses have said. , . ., 

Mr Johnson: If she could take the stock when it was only worth 

fifty cents on the dollar, it would just as completely obliterate Mr. 
Hopkins as if it was worth two hundred cents on the dollar. 

The Court: 1 am looking at the intention of the testator. It is not 
a question of what it is worth now. I do not regard that of any 
importance, 1 agree with Mr. Johnson rather than Mr. Clepliane as 
to this matter of having two funds out of which to choose, it being 
made up out of the residium. I do not believe that doctrine applies. 
If she has the right to take the stock I do not believe there is any 
right of compensation. I think the will should be construed in the 
light of the circumstances existing at the time when the will was 
made and at the time when it became operative. 

127 On August 8, 1910, the parties appeared before the court, 
through their counsel, and the following proceedings oc- 

curred ; 

Mr. Clepliane: If the Court please, when the hearing in this case 
adjourned some weeks ago your Honor expressed your views on the 
case as far as it then had proceeded and the stenographer has taken 
down the remarks which your Honor then made. Perhaps you 
would care to glance over them. 

The Court: 1 do not think it necessary. My idea was then, and 
it is now, that the parties on both sides might he served by putting 
in whatever they thought might be pertinent as to the situation of the 
stock and Mr. Marden’s knowledge of it at the time when he made 
his will and when he died. If the parties desire to do so, I will he 
very glad to have it. I thought it might be of advantage to the 
Court of Appeals to have the facts developed on that line. How¬ 
ever, I am ready to dispose of it if the parties do not desire to pre¬ 
sent testimony. . 

Mr. Clepliane: I think, your Honor, if this case goes to the court 

of appeals it will be better to supplement the record. 

The Court: We will hear you, on both sides, then. 

(Earl P. Hopkins, previously sworn as a witness, was recalled and 
took his seat on the witness stand.) 

Mr. Johnson: If the court please, I don’t know whether I made 
it plain to your Honor at the hearing—I intended to do so that 
is my view of the matter that the question of value, or the testator’s 
understanding of the value, were not material. I would therefore 
want to reserve an exception to evidence on that subject, without of 
course foreclosing my right to combat it if any evidence is offered. 
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I don't know whether your Honor understood that that was mv 
position. J 

The Court : In view of objection to going into any evidence 
i^o on this subject, if you do not care to go into any further evi- 

Af ^ r * the court will dispose of the matter. 

Mr. Clephane: In view of your Honor's expression of your view 
at that time, I do not think it necessary to do it. Of course I re¬ 
serve my point by offering the evidence. 

The Court: If you offer it for the court to pass upon, I am in¬ 
clined to think it is admissible; I should not wish to exclude it. If 

you do not care to press it, however, in view of the objection that is 
made, I will dispose of it now. 

Mr. Clephane: I hardly think it necessarv to press it. 

The Court: Very well. The court does not wish to take the atti¬ 
tude of insisting on any further evidence, because as I have re¬ 
flected on the matter since I am confirmed in the view I took as to 
the construction about to be given to the will, and I am prepared to 
dispose of the case upon that theory. 

Mr. Johnson: I take it then that there is nothing left but to 
agree upon the form of the decree. 

The Court: I think that would be all. 

Mr. Johnson: Because your Honor indicated in vour observations 
before what your view was. 

The Court: ^ es. I think 1 ought to construe the will in the way 
I indicated at that time. You can agree upon a form of decree I 
have no doubt. 

Mr. Johnson: And submit it tomorrow morning? 

Mr. Clephane: Yes, I think we can do that. 

Mr. Johnson. Because I want to get rid of it as soon as possible. 
Then there will be an appeal—well, your Honor can adjust the mat¬ 
ter of bond later, because the appeal will probably be limited in its 
scope after the form of decree is agreed upon. 

Mr. Clephane: We shall have no trouble about the form. There 
i? one suggestion that should, perhaps, be made, and at this 
129 time, which I think was not brought out clearlv in the argu- 
ment, and that is the proposition as to whether so much of 
these lands as were under conlract for sale at the time of Air. Marden's 
death were to be considered as personal estate or real estate. I do 
not imagine there is any room for any question at this time, and 
that Mr. Johnson will agree it is personal. 

Mr. Johnson: It could not apply to land. It would applv to con¬ 
tracts. If a contract was made to sell the land to A, that'contract 
of course was the property of the estate in the view which your 
Honor has taken of it with respect to which subdivision it was * that 
contract became a part of the estate. But then you can see what 
would happen. Suppose a contract was made to sell a certain lot 
to A and then A defaulted and abandoned it and never got a deed 
to it—he would have no rights in the land at all. And there is the 
limit of what came to the estate, whatever was paid in on the con¬ 
tract. Mr. Clephane's view is that then that wasin such a posture 
that a subsequent sale to somebody else of the same land under that 


76 


CLARA A. MARDEN, ETC., VS. EARL P. HOPKINS, ETC. 


contract continued the matter as personal estate. Do I misstate your 
position? 

Mr. Clephane: T think you have pretty nearly stated it. As I 
understand the doctrine of reconversion it is this, that when real 
estate, on the death of the testator (real estate owned by him) is 
the subject of a contract of sale, it must be accounted for as personal. 
The criterion is what is the condition of the estate at the time of 
the testator’s death. Tt may be that after the testatoe has died the 
parties would get together and rescind some of those contracts and 
make other contracts relating to the sale of the same real estate; 
but the doctrine of reconversion does not apply. 

Mr. Johnson: T am not speaking of rescinding: the contract; I am 
speaking of the contract itself—a contract that covenants on 

130 your part to sell me land, and convey it to me, provided T 
conform with my contract. You would never convey to me 

if T do not. 

The Court: If the contract is one that is not specifically enforcible 
in equity the doctrine does not apply. T understand that to be the 
test. 

Mr. Johnson: The situation is this, as T understand it. When 
the contract is made the land must be the property of the vendee 
and the right to the purchase money, the right of the vendor. 

The Court: Tn equity, yes. 

Mr. Johnson: Yes, in equity. Tf on the other hand the contract 
is that the purchaser will be entitled to the land provided he lives 
up to the contract to a certain point, and if not that is the end of it 
and he is entitled to nothing, then I would not think in equity or 
law he would he the owner of the land unless he did live up to it. 

The Court: Does he not bind himself to do it? 

Mr. Johnson: I do not understand it to be so. He may make 
default, but he could not be compelled to go on. 

The Court: I think the court of appeals has held to the contrary 
in a very clear case. 

I have not examined these contracts. One contract I have in 
mind that went to the court of appeals was where the obligation 
was not on the part of the vendor, and the court held it was an 
enforcible contract notwithstanding the want of mutuality. 

Mr. Johnson: Yes, but if the purchaser is not obliged to take the 
land- 

The Court: If he has a right to enforce a deed I think it would 
be conversion. 

Mr. Johnson: What is the point about the decree? 

Mr. Clephane: The point is that the decree would settle that. 
That is one of the questions in the case. 

The Court : It is necessary to the determination of the 

131 case? 

Mr. Clephane: It will be necessary to a determination of 

the case. 

The Court: I will take your view of it. Mr. Clephane. You have 
stated the law as I understand it to be. 
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132 Exhibits. 

The following exhibits among others were given in evidence dur¬ 
ing the trial and are attached to and made part of, the foregoing 
statement of evidence for appeal. 


Exhibit Hopkins No. 17. 

E. R. Marden 
and 

Earl P. Hopkins. 

Contract for the Organization of a Civil-service School. 

The above named parties, both of Washington, D. C., hereby 
execute this contract in duplicate, for the purpose of establishing a 
correspondence school to coach applicants for civil service examina¬ 
tions. Said school is hereinafter termed the “company.” 

The agreement of the parties is as follows: 

1. To organize a corporation under the laws of the District of 
Columbia, with a capital stock of fifteen thousand dollars ($15,000), 
of which ten thousand dollars ($10,000) shall be common stock and 
five thousand dollars ($5,000) shall be preferred stock. 

2. To divide the common stock equally, that is, five thousand 

dollars ($5,000) to said Marden and five thousand dollars 
133 ($5,000) to said Hopkins. It is understood that said com¬ 

mon stock shall be non-assessable. 

3. Said Marden agrees to purchase the preferred stock at par 
and to pay for the same in cash as rapidly as the company needs or 
can use the money to advantage. 

4. Said Hopkins agrees to furnish the plans, material, and courses 
of study which he has already prepared for a civil service schoo-; to 
assume entire charge of the company; and to use his best efforts 
to make the business profitable. 

5. It is agreed that said Hopkins shall draw a salary for his 
services as manager of the company as follows:— 

(a) Beginning August 13, 1906, he shall draw fifteen dollars 
($15) aw’eek; 

(b) As soon as the courses of study for Post-Office clerk and car¬ 
rier and the printed matter necessary to begin the sale of the same 
are printed and ready for use, he shall draw twenty-five dollars 
($25) a week; 

(c) As soon as the monthly receipts equal the expenses for the 
same month, he shall draw fifty dollars ($50) a week, and in de¬ 
termining such expenses, the cost of all printed matter and sup¬ 
plies used during the month shall be included, but printed matter 
and supplies purchased and not used, and any money spent for 
furniture, equipment, or other form of investment shall be excluded; 
money spent for advertising shall be charged to expense not earlier 
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than in the thirty (30) days following the time of appearance of 

such advertising. , . , n 

6. The parties agree to execute all instruments and to do an 
things necessary to carry out the purpose of this agreement 

134 at the earliest possible time. 

Executed at Washington, I). C., this eleventh day of Au¬ 


gust, 1908. 
(Sd.) 
(Sd.) 


E. R. MARDEN. 
EARL P. HOPKINS. 


Witness * 

(Sd.) CORNING DE SAULES. 


Hopkins 18. 

Washington, D. C., March 20th, 1911. 


No. 592. 

The Commercial National Rank of Washington, D. C.: 

Pav to the order of The Edwards Land & Building Co. $17,793.00 
Seventeen Thousand Seven Hundred Ninety Three & no/100 Dol- 

larS ' CLARA A. MARDEN. 


Certified thus: Commercial National Bank, Washington, D. C., 
certified for $17,793.00. John Poole, Cashier. Do not destroy. 

Endorsed: Edwards Land <fc Building Company by Scott Nesbit 
Treasurer. National Metropolitan Bank, Washington, D. C. R. T. 
No. 1. Mar. 22. 1911. Prior Endorsements Guaranteed. 


135 Hopkins 19. 

No. 593. Washington, D. C., March 20th, 1911. 

The Commercial National Bank of Washington, D. C. 

Pav to the order of Edwards Land & Building Co. $1,698.61 Six¬ 
teen Hundred Ninety Eight & 61/100 Dollars. 

CLARA A. MARDEN. 


Endorsed: Pay James L. Sherwood or order Edwards Land & 
Building Companv hv Scott Nesbit Treasurer. James L. Sherwood. 
Pay to the order of The Columbia Nat’l Bank All Prior Endorsements 
Guaranteed The Home Savings Bank, Washington, D. C. Howard 
Moran. Treas. Columbia National Bank, Washington, D. C. Mar. 
22, 1911. All prior Endorsements Guaranteed. 
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Inventory. 

Filed Feb. 3, 1915. James-, Register of Wills, D. C., Clerk of 

Probate Court. 

Supreme Court of the District of Columbia, Holding a Probate 

Court. 

No. 21105. 

We, The undersigned, appointed by said Court to examine and ap¬ 
praise the personal estate of Edwin R. Marden late of the District of 
Columbia deceased, do hereby certify that the following schedule is 
a true and correct appraisement of said estate in so far as it 
136 has come to our knowledge, a return of which we have made 
to the Court of even date herewith: 

At 1426 U St. Northwest. 


Cert. 

No. 

553 

for 

100 

shares 

a 

U 

554 

i( 

100 

a 

(( 

U 

145 

a 

1 

u 

(t 

U 

558 

a 

100 

u 

Ci 

a 

555 

u 

1950 

a 

u 

u 

157 

a 

249 

u 

a 

a 

156 

u 

2150 

u 

u 

a 

559 

u 

300 

ii 

u 

u 

158 

a 

300 

u 

cs 

u 

563 

u 

100 

u 

u 

u 

161 

u 

100 

u 


5450 “ of the preferred stock of the Inter¬ 

national Realty Corporation, Chicago, Ill. 

Par $10. 

Appraised at—no market value. 

Cert. No. 1529 for 650 shares 
1083 “ 5 

630 “ 14 


U 


U 


(C 


u 


u 


a 


669 “ of the Capital Stock of the Dela¬ 

ware and Lackawanna Steel Company (Inc. N. J.). 

Par $1. 

Appraised at—no market value. 

Cert. No. 701 for 292 shares 
“ “ 580 “ 100 “ 


137 

Cert. No. 611 for 200 shares 
" “ 655 “ 600 “ 

“ “ 702 “ 208 “ 


1400 “ of the Capital Stock of the Penn- 

Idaho Gold Mining Company. 
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Par $1. 

Appraised at—no market value. 

Amount carried forward. 

00.00 

Cert. No. 4390 for 800 shares 
“ “ 4409 “ 700 “ 

1500 “ of the capital stock of the Octave 

Mining Company (Inc. Ariz.). 

Par $1. 

Appraised at—no market value. . 

Cert. No. 2857 for 500 shares of the Capital Stock of the Five 

Bears Mining Company (Office Chicago, Ill.). 

Par $1. 

Appraised at—no market value. 

Cert, No. 160 for 10,000 shares of the Capital Stock of the Lyons 
Gold Mining Company of Leadville. Colo. 

Par $1. 

Appraised at—no market value. . 

Cert. No. 1773 for 4 shares of the Capital Stock of the Continental 

Commercial Company (St. Louis, Mo.). 

Par $100. 

Appraised at—no market value. 

Cert. No. 15 for 200 shares of the Capital Stock of the Bull- 

138 frog-Greenwater Mining Co. (Inc. Ariz.). 

Par $1. 

Appraised at—no market value. 

Cert. No. 8 for 27.000 shares of the Capital Stock of the Bullfrog- 
Greenwater Mining Co. 

Par $1. 

Appraised at—no market value. 

Cert. No. 200 for 1000 shares 

“ “ 6659 “ 25 “ 

“ “ 6661 “ 300 “ 

“ “ 7286 “ 150 “ 

“ « 8487 “ 18 “ 

“ “ 8501 “ 1000 “ 

“ « 8520 “ 13944 “ 

16437 “ of the capital stock of the Doyle 

Consolidated Mines Co. (Inc. Ariz.). 

Par $1. 

Appraised at—no market value. 

Cert. No. 38 for $100 in the Organization fund of the Columbia 
Country Club. 

Appraised at—no market value. 

Cert. No. 691 for 451 shares of the Preferred 10% guaranteed stock 
of the National Cooperative Realty Company of D. C. 

Par $100. 

Appraised at—no market value. 
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Certificate No. 1012 for 645 shares of the Common Stock of the 
139 ^ a p° n $l qq operat ^ ve Realty Company of D. C. 

Appraised at—no market value. 

- 7 i f ? r 5 ,° shares of the Preferr ed Stock of the Washington 

Civil Service School. 

Par $100. Appraised at $100 per share. 5 000 00 

. Ge J?‘ .. N °- 33 £0 shares of the Common Stock of the’Washing¬ 
ton Civil Service School. * 

Par $100. Appraised at $100 per share. 5,000.00 

. C ^T t * No - 20 3 shares of the Preferred Stock of the Model Print¬ 

ing Company, Washington, D. C. 

Par $100. Appraised at $100 per share. 300.00 

Cert. No. 19 for 77 shares of the Common Stock of the Model 
1 rintmg Company, Washington, D. C. 

Par $100. Appraised at $100 per share. 7,700 00 

Office Furniture. 


1 mahogany leather-seat chair. 

1 “ davenport. 

1 green upholstered davenport. 

5 pictures. 

1 brass cuspidor, waste paper basket and umbrella rack 

2 pictures. 

1 steel cabinet. 


20.00 

75.00 

20.00 

5.00 

3.00 

1.00 

40.00 


Second Room. 

140 1 bookkeeper’s desk. 

First Floor. 

1 mahogany desk chair. 

1 safe. 

Printing Room at 4842 16th Street N. W. 
1 large safe. 

Garage. 

1 Packard touring car, 1914 model. 

1 Packard Limousine, 1909 Model. 

Chauffer’s Room: 

1 iron bed and bedding. 

1 chiffonier.‘. ****** . 

Miscellaneous porch furniture. 

1 gasoline pump and tank.. 

Miscellaneous mechanic and garden tools etc 
11—3037a 


25.00 

12.00 

30.00 

75.00 


1,750.00 

700.00 


3.50 

4.00 

15.00 

25.00 

25.00 
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Residence. j 

Porch: ! 

1 reclining chair. 5.00 1 

2 rockers. 3.00 j 

1 settee. 7.50 

1 swinging seat. 3.50 

Drawing Room: 

1 upholstered sofa (Adam). 75.00 u 

1 mahogany table “ . 50.00 

3 mahogany chairs “ . 75.00 

1 mahogany roman seat “ 20.00 ] 

2 window seats and cushions (Adam). 40.00 

1 large oriental rug (Austrian). 150.00 j 

4 pairs window draperies and valances. 100.00 j 

6 pairs lace curtains. 45.00 

141 Fire-place trimmings. 30.00 j 

1 pair portieres for door. 25.00 j 

Hall: I 

1 player piano, stool and records. 250.00 1 

1 oak table. 20.00 | 

Fire-place trimmings . 15.00 I 

1 Oriental rug (Austrian). 50.00 j 

3 oak ball cbairs. 20.00 j 

1 mahogany stand. 3.00 j 

1 mounted deer head. 5.00 1 

1 landscape painting. 35.00 I 

1 French mirror. 5.00 I 

1 Victrola and records. 100.00 ] 

1 brass umbrella stand. 2.00 J 

1 pair portieres . 15.00 I 

1 picture (round frame). 5.00 I 

1 oak table. 10.00 1 

1 inlaid table. 7.50 I 

2 leatber-seat chairs. 6.00 I 

1 gilt mirror. 3.00 I 

Library. I 

1 library table. 25.00 I 

1 leather sofa. 75; 00 I 

1 leather arm chair. 40.00 1 

1 leather-seat rocker. 15.00 I 

2 Rockers (Tapestry covered seats). 30.00 1 

1 tapestry covered side chair. 12.00 1 

142 1 wicker rocker. 5.00 1 

1 telephone stand and seat. 3.50 1 
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1 wrought iron lamp. 10 qq 

4 pairs lace curtains and 3 valances.... 35 * 00 

1 pair green portieres. 20 00 

1 brass smoking stand. 7777 5 00 

Fire-place trimmings. J15 00 

1 green Oriental rug (Austrian) .7.. 50 00 

3 paintings.150!00 

2 engravings.. 15.00 

About 700 miscellaneous books. 350 00 

In Gun Case: 

1 double barrel shot gun. 15 qq 

1 repeating shot gun.* 25 00 

1 revolver. 5 00 

1 repeating rifle.. ..!!!!!!!!!:::. 15.00 

1 cartridge belt. o co 

1 hunting knife.7 * * 3 50 

Dining Room: 

1 mahogany dining table. 75 00 

i i. • j i . 40.00 

1 mahogany sideboard. 100 oo 

8 mahogany leather-seat dining chairs. 190 00 

1 Oriental nig (Austrian)..7.7. 75 00 

3 pairs window draperies and valances. 45 00 

4 pairs lace curtains. * 30 00 

1 pair green portieres. 20 00 

Kitchen: 

Kitchen furniture and utensils. 25 00 

143 Basement: 

Furniture . 10.00 

Servants , Sitting Room : 


Laundry: 

Furniture •••. 5.00 

Hall: 

2 0rienta lru p. 30.00 

1 hall hat rack. g qq 

1 leather-seat chair.* ’ 5 00 

1 terra-cotta umbrella stand. !..... 1 00 

1 panel picture. 1 00 
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Billiard Room: 

1 billiard table and accessories 

4 leather-seat chairs. 

1 mission table. 

1 mounted doe head. 

1 fish plaque. 

3 old guns. 

2 swords. 

Miscellaneous bric-a-brac.... 
1 rug. 


75.00 

15.00 

5.00 

5.00 

3.00 

10.00 

5.00 

5.00 

15.00 


Stairs (basement) : 

Stair carpet. 

Hall Landing: 

4 paintings. 

Stair carpet. 

2 pictures. 

Second Floor, Hall: 

2 large Bokhara rugs. 

1 small Bokhara rug.. 

1 carved and brass trimmed secretary. . 

1 leather couch and Oriental cover. 

1 smoking stand. 

144 1 rocker. 

1 chair. 

1 Sheraton umbrella stand. 

2 paintings. 

1 picture (Napoleon). 

1 picture (Henner) . 

2 small Hermanshah rugs. 

2 crayon pictures. 

Guest Chamber: 

1 mahogany four-post bed and bedding 

1 colonial mahogany sofa. 

1 mahogany rocker. 

3 mahogany chairs. 

1 Sheraton table. 

1 mahogany dresser. 

Fire-place trimmings. 

1 green rug..... 

5 pairs lace curtains and draperies 

1 brass jardiniere and mahogany stand 

1 picture. 

1 waste paper basket. 


10.00 


75.00 

40.00 

10.00 


300.00 

10.00 

100.00 

150.00 

3.50 
10.00 
10.00 

5.00 

50.00 

5.00 

2.50 
15.00 

3.00 


50.00 

40.00 

15.00 

40.00 

15.00 

65.00 

20.00 

50.00 

15.00 

5.00 

3.00 

1.00 
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Bath Room: 


1 Oriental rug. 7 50 

Closet: 

1 Circassian walnut cheval glass. 50.00 

Pink Room: 

1 Circassian walnut bed and bedding. 100.00 

1 “ “ dresser.. 100.00 

1 “ “ chiffonier. 75.00 

1 “ “ dressing table. 50 00 

1 ;; “ table. 35 ! 00 

1 “ writing desk. 40.00 


Amount carried forward. 25,276.50 

145 $25*276.50 

1 Circassian walnut night table. 25.00 

couch. 50.00 

1 “ rocker. 20.00 

2 “ “ side chairs. 20.00 

1 “ “ cheval glass. 50.00 

1 Pink rug. . 75 .OO 

4 pairs lace curtains and window draperies. 40 00 

3 pictures. 5 .00 


Bath Room: 


2 rugs. 
1 stool 


Third Bed Room: 

1 brass bed and beddings. 

1 oak dresser. 

1 oak desk. 

1 oak table. 

1 oak rocker. 

1 oak side chair. 

1 wicker rocker. 

4 Oriental rugs. 

3 pairs lace curtains and window draperies 

Bed Room over Kitchen: 

1 brass bed and bedding. 

1 bird’s eye maple chiffonier. 

1 bird’s eye maple dresser. 

2 bird’s eye maple side chairs. 

1 nig... . 

2 pairs lace curtains and window draperies 


1.00 

1.00 


35.00 

30.00 

20.00 

3.00 

3.00 

3.00 

5.00 

100.00 

10.00 


25.00 

30.00 

35.00 

5.00 

7.50 

6.50 
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Attic: 

Furniture in three servants’ rooms. 

146 Miscellaneous summer rugs in store room 

1 large Oriental rug. 

1 Navajo rug. 

1 bundle carpet... 

Miscellaneous summer furniture, etc. 


50.00 

30.00 

75.00 

20.00 

25.00 

100.00 


Hall: 

2 leather chairs. 

1 Oriental rug.... • • : . 

1 gold watch and chain and 1 pearl stickpin. 

Note.— The estimated value on the above jewelry was 
furnished by Mrs. E. R. Marden. 


20.00 

10.00 

100.00 


Total 


$26,311.50 


R ecapitulati on . 

Household effects. 

Jewelry. 

Stocks. 

Bonds . 

Books . 

Wearing Apparel. 

Horses, Carriages, etc. 

2 Packard automobiles. 

Office furniture at 1426 U Street N. W.. 
Guns, knives, swords, etc. 


$5,373.50 

100.00 

18,000.00 


2.450.00 
306.00 
82.00 


Total 


$26,311.50 


147 


Witness our hands and seals this 12th day of January, 


A. D., 1915. 
(Signed) 
(Signed) 


R. E. PETERSON, 

T. W. COGSWEN, 

Appraisers. 


District of Columbia, ss : 

T, Earl P. Plopkins, executor of the estate of Edwin R. Marden, late 
of the District of Columbia, deceased, do solemnly swear that the fore¬ 
going schedule is a true and perfect inventory of the goods, chattels 
and personal estate of said deceased, except money belonging to, and 
debts due. the deceased, that have come to the hands or possession of 
the executors thereof at the time of the making thereof, and that 
what hath since or shall hereafter come to their hands or possession, 
I will return an additional inventory of; that I know of no conceal¬ 
ment of anv part of the deceased’s estate by any person whatsoever, 
and that if I shall hereafter discover any concealment, or suspect any 
to be, I will acquaint the Court with the same. 






























87 


CLARA A. MARDEN, ETC., VS. EARL P. HOPKINS, ETC. ! 

In making this affidavit however, I do not wish to be understood as 
acquiescing in the valuations placed by said appraisers upon the 
stocks listed in said inventory. I cannot agree that the stock in the 
National Co-operative Realty Company of the District of Columbia 
should be appraised at no market value 5 and I consider the stock in 
the Washington Civil Service School and the Model Printing Com¬ 
pany, listed in said inventory, to be of far greater valuation than that 
indicated by the appraisers. 

Subscribed and sworn to before me this third dav of Feb- 
148 ruary, 1915. 

F. A. COLFORD, 

_ . 1 T . Notary Public. 

Recorded Inventories. 

No. 67, folio 425. 

Compared. W. A. R. 

District of Columbia, To wit: 


I, Clara A. Marden, Executrix of the estate of Edwin R. Marden, 
late of the District of Columbia, deceased, do solemnlv swear that the 
foregoing schedule is a true and perfect inventory of the Goods, Chat¬ 
tels and Personal Estate of said deceased, except money belonging to, 
and debts due, the deceased, that have come to my hands or possession 
at the time of the making thereof, and that what hath since, or shall 
hereafter come to my hands or possession I will return an additional 
inventory of; that I know of no concealment of any part of the de¬ 
ceased’s estate by any person whatsoever, and that if I shall hereafter 
discover any concealment, or suspect any to be, I will acquaint the 
Court with the same; I do not, however, accept the valuations as to 
all cases — correct. 

CLARA A. MARDEN. 

1915 ° m ^ an ^ su ^ scr ^ e ^ before me this 3rd day of February, A. D. 

HARVEY F. WINFIELD, 

Notary Public for the District of Columbia. 


149 Certificate of Incorporation of The Washington Civil Service 

School. 

Know all men by these presents, that we, the undersigned, Joseph 
W. Sharts, Corning De Saules, and John Bauder, all residents of the 
District of Columbia, for ourselves, our associates and successors, have 
associated ourselves together for the purpose of forming a corpora¬ 
tion under sub-chapter Four (4), of the Incorporation Laws of the 
District of Columbia as provided in the code of laws of the District 
of Columbia enacted by Congress and approved by the President of 
the United States, and we do hereby certify and declare as follows: 

First. That the name of the corporation shall be The Washington 
Civil Service School, and the object for which it was formed is for the 
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purpose of buying, selling, and dealing in various courses of instruc- 

.1.11 be 1*.- 

,>e Third The amount of the Capital Stock of this corporation shall 
he and is Fifteen Thousand ($15,000) Dollars, divide! into One 
Hundred Shares of Common Stock with a par value ot ne 
K ($100) Dollars per share and Fifty shares ol I’relerred stock 

with a nar value of One Hundred ($100) Dollars per share. 

1 F om .th The concerns of this corporation shall l*e managed 

150 for the first year by Three trustees, namely, 

Joseph W. Shartz, Washington, D. C. 

Corning Pe Saules, Washington, P. C. 

John Bauder, Washington, P. C. 

u Avlirtm ore stockholders in said corporation. 
al Rfth The operations of this corporation may be carried on in 

,„r3ThXiwd aw. «™i<>» »ir “"“as' 

.bill be located in the ^l.rUu -lohn Bauder. 

W *SS^kS SUS amend, alter, «r> change 

«... aid a" rights conferred on .torkhold. 

b.„d, 

at the City of Washington, this the Fourteenth day ol Septem >er. 

A. D. 1906. JOSEPH W. SMARTS. I seal. 1 

CORNING DE SAULES. I seal, 1 
JOHN BAUDER. [seal.] 

United States of America, 

District of Columbia, To-nit: 

the District^afores, d, d h persona llv appeared the above named, 

day of Septembe r A^D HJ ^1 - nnd John Bauder, well and 

j0S6P nJrsona y known to me to he the persons named in and who 
persona y i Certificate of Incorporation of the 

151 Washhi-ton e Civil Service School, bearing date on the Four¬ 
teenth day of September, A. D. 1906 and who severally duly ac- 

^wSmv CSSS thktheFourteenth day of Sep- 

tem Y^; 9 SE 6 AL, CHRIS COX DAWSON,^ 

Office of the Recorder of Peeds, 

Pistrict ot Columbia. 
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S- and , °J ‘l 16 ^ hoIe 4 °f said certificate as filed in this Office tne 
iot / ^ 0 September, A. D. 1916, and recorded in Liber 24 folio 

huiiliia. Seq ’ ° ne ° f he Incor P° ration Swords of the District of Co- 

J s “ d ■*»*■ 

n . R. W. DUTTON 

Deputy and Acting Recorder of Deeds, Z). C. 

Exhibits Offered by Mrs. Harden. 

Certificate of Deposit. 

352 National Metropolitan Bank of Washington. 

$25,000. Washington, D. C., April 16,1909. 

. '/ n F n n ,¥ ard ? n ldas deposited in this Bank Twenty-five thousand 

$25 000 Pr ° P 7 end0rSed - Not over twenty-five thous 

No. 1083. 

GEO. W. WHITE, Pt. 

CHAS'. E. BRIGHT, Teller. 

Endorsed: Feb. 4/10. Int. paid $398.61. Clara A. Harden. 

Check for Villa Park Purchase. 

No ‘ 451 ’ Washington, D. C., Feb. 23d, 1910. 

The Commercial National Bank of Washington, D. C.: 

Pay to the order of J. II. Ralston, C. H Svme A H P 

Th “*“ d Hundred si,?, 

CLARA A. MARDEN. 

Certified thus: 

562 87' ni R C1 F B ^ k > Washington, D. C., certified for $14,- 

002.87. R. E. Clapham, Cashier. Do not destroy. 

i« p Endai ^ d : Credit acc’t of J. H. Ralston, C. H. Svme H 
153 Prescott Gatlev, trustees in Eq. 28,373. 7 ’ 

No 1 Ma^ at |°T91 n Iet p POli w" u Bank ’ W^hington, D. C„ R. T. 
o. 1, Mar. 1, 1910. Prior Endorsements Guaranteed. 

Deeds for Sixteenth Street Property . 

This deed, Made this thirtieth day of April in the year one thou, 
san ““‘^handred and ten, by and between Shelton T. Cameron and" 
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Roberta A. Cameron, his wife, both of the District of Columbia, par¬ 
ties of the first part, and Edwin R. Marden, of the same place, party 

Witnesseth That in consideration of Ten (10) Dollars, the par¬ 
ties of the first part do hereby grant unto the party of the second 
part in fee simple, all that piece or parcel of land, together with the 
improvements, rights, privileges, and appurtenances to the> same be¬ 
longing, situate in the County of \\ ashington District of Columbia, 
described as follows, to wit: (Here follows the description of the 

P1 'And'die said parties of the first part covenant that they will war¬ 
rant specially the property hereby conveyed; and that they will ex¬ 
ecute such further assurances of said land as may be requisite. 

"Witness their hands and seals the day and year hereinbefore writ- 

ten ‘ SHELTON T. CAMERON, [seal.] 

ROBERTA A. CAMERON, [seal.] 

In presence of 

HENY E. COOPER. 

District of Columbia, To-wit: 

154 I Henry E. Cooper, a Notary Public in and for the Dis¬ 
trict aforesaid, hereby certify that Shelton T Cameron and 
Roberta A. Cameron, his wife, both of the District of Columbia, who 
are personally well known to me as the grantors in and the persons 
who executed the aforegoing and annexed deed, dated Apnl i 
A D 1910, personally appeared before me in the said District ana 
acknowledged the said deed to be their act and deed 

Given under my hand and seal this 2nd day ol May 1010. 

[NOTARIAL SEAL.] HENRY E. COOPER 

L Notary Public, D . C. 

Recorded May 3, 1910, Liber No. 3333, folio 38. 

This deed, made this 22nd day of December in the year one thou¬ 
sand nine hundred and ten by and between Edwin R. Marden and 
Clara A. Marden, his wife, both of the District of Columbia, parties 
of the first part, and Earl P. Hopkins, of the same place, party of 

^Witnesseth, that in consideration of Ten (10) Dollars, the parties 
of the first part do grant unto the party of the second part, in fee 
simple all that piece or parcel of land in the County of IV ashington, 
District of Columbia, described as follows, to wit: (Here follows the 
description of the property) together with the improvements, rights, 
privileges and appurtenances to the same belonging. 

And the said parties of the first part covenant that they will war¬ 
rant specially the property hereby conveyed; that they are seized of 
1 the land hereby conveyed; that they have a right to convey 
155 said land; that'the said party of the second part shall quietly 
enjoy said land; that they have done no act to incumber said 
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land and that they will execute such 
land as may be requisite. 

Witness their hands and seals the 
written. 


further assurances of said 
day and year hereinbefore 


In presence of 

E. J. FAWCETT. 
R. S. STUNZ. 


EDWIN R. MARDEN. [seal.] 
CLARA A. MARDEN. [seal.] 


District of Columbia, To wit: 

I, Robert S Stunz, a Notary Public, in and for the District of 
Columbia, do hereby certify that Edwin R. Marden and Clara A 
Marden parties to a certain Deed bearing date on the 22nd day of 
December 1910 and hereto annexed, personally appeared before 
me in said District the said Edwin R. Marden and Clara A. Marden 
em^ personally well known to me as the persons who executed the 
.said deed and acknowledged the same to be their act and deed. 

(oven under my hand and seal this 22nd day of December, ioiO. 
My Commission expires Nov. 13th, 1914. 

rNOTARIAL SEAL.l ROBERT S. STUNZ. [seal.] 

Recorded T)eo. 23, 1910, I.iber No. 3392, folio 118. 

This deed, made this 22nd day of December, in the vear one thou- 

L^Ih" 1 v 'Tt' T an i.. ten b r and between Karl P.'Hopkins and 
Au H 2 pk : ,ns ’ h,s " ,f «i botb the District of Columbia, 
parties of the firet part, and Clara A. Marden, of the same place, 
party of the second part : 

lot! Witnesseth, that in consideration of Ten (10) Dollars the 
parties of the first part do grant unto the partv of the second 
part in fee simple, all that piece or parcel of land in the Countv of 
Washington. District of Columbia, described as follows, to wit: 
(Here follows the description of the property) together with the im¬ 
provements, rights, privileges and appurtenances to the same be¬ 
longing. 

And the said parties of the first part covenant that thev will war¬ 
rant specially the property hereby conveyed: that thev are seized of 
the land hereby conveyed; that they have a right to convey said land; 
that the said party of the second part shall quietly enjoy said land : 
that they have done no act to incumber said land and that thev will 
execute such further assurances of said land as mav be requisite 

written DeSS thClr hfmdS and 868,9 the day and year hereinbef ore 

EARL P. HOPKINS. [seal 1 

JEANETTE Y. HOPKINS, [seal.] 

In presence of 

CORNELIUS ECKHARDT. 

J. W. WALTON. 
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District of Columbia, To wit: 

I, Cornelius Eckhardt, a Notary Public, in and for the District of 
Columbia, do hereby certify that Earl P. Ilopkms and .Teanette Y 
Hopkins parties to a certain deed bearing date on the 2-nd da> ot 
Deceml>er 1910, and hereto annexed, personally appeared before me 
in said District the said Earl P. Hopkins and Jeanette Y. Hopkins 
being personally well known to me as the persons who executed the 
said Deed and acknowledged the same to be then* act and deed. 

Given under my hand and seal this 22nd day of De- 

157 r^TARiir^AL.l CORNELIUS ECKHARDT. [seal.] 

Recorded Dec. 23, 1910, Liber No. 3392, folio 119. 
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Bank Pass-book* of Mrs. Marden. 

The Commercial National Bank of Washington, D. C. 
In Account with Clara A. Marden. 


1906. 


Apr. 13. Dep. 
Jan’y 23/07. “ 
26. 

M’ch 12. 


M’ch 12. Balance 
May 28. Dep. ... 
June 18. “ 


June 18. Balance 
Sept. 4. Dep. ... 
26. “ ... 
Oct. 26. “ ... 


Oct 29. Balance 
Jan. 22/08. Dep. ... 
Feb’y 3. “ ... 


$350. 

230. 

3,525. 

400. 


All vouchers returned 
as per list herewith. 

Amount. $3,945.12 

Balance. $559.88 


4,505. 


4,505.00 


Please examine. 

All vouchers returned 


559.88 

1 AO 

as per list herewith. 
Amount . 

$490.45 

lUv • 

JAA 

HalflfiPP . 

$569.43 

tUv • 

1,059.88 


1,059.88 


Please examine. 


569.43 

116.03 

194.17 

400. 

All vouchers returned 
as per list herewith. 

Amount .. . 

. $761.79 

Rfllanop .. 

. $517.84 



1.279.63 


1,279.63 


Please examine. 


517.84 

oi i AO 

All vouchers returned 
as per list herewith. 

.. $494.45 

inn on 

Rn lanpp .. 

.. $335.08 

. 1UU • Uv 



829.53 


829.53 


Please examine. 
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Feb. 3. Balance 
Mar. 3. 

24. 

Ap’l 30. 

May 7. 

June 3. 


.Tune 3. Balance 
Oct. 20. H. 

Dec. 24. H. 


335.08 

200 . 

178.61 

1 , 200 . 

10 , 000 . 

600. 


All vouchers returned 
as per list herewith. 

Amount.$10,707.69 

Balance. $1,806. 


12,513.69 


Please examine. 


12,513.69 


All vouchers returned 
1,806. as per list herewith. 

1,000. Amount. 

262.50 Balance. 


$1,237.44 

$1,831.06 


3,068.50 


Please examine. 


3,068.50 


Dec. 31. Balance. 

Mar. 15. Dep. S. 


All vouchers returned 
as per list herewith. 


1,831.06 Amount. $763.92 

1,000. Balance. $2,067.14 


2,831.06 


2,831.06 


159 


Mar. 16. Balance 


All vouchers returned 
as per list herewith. 

Amount. 

2,067.14 Balance. 


$1,481.16 

585.98 


Sept. 20. Balance 
Oct. 14. S. 


♦ 


2,067.14 2,067.14 

Please examine. 

All vouchers returned 
as per list herewith. 

585.98 Amount. $349.23 

1,000. Balance. $1,236.75 

1,585.98 1,585.98 


Please examine. 


Oct. 19. Balance 
1910. 

Feb. 4. 


Feb. 7. Balance 


1,236.75 

25,398.61 


All vouchers returned 
as per list herewith. 

Amount. $3,097.58 

Balance.$23,537.78 


26,635.36 


Please examine. 


26,635.36 


23,537.78 


All vouchers returned 
as per list herewith. 

Amount.$16,894.40 

Balance. $6,643.38 


23,537.78 


23,537.78 


Please examine. 
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All vouchers returned 
as per list herewith. „ 

Amount. 

Mar. 7. Balance. 6,643.38 Balance. ‘_ 


Aug. 12. Balance 
18. S. 

Dec. 22. H. 


6,643.38 


2,374.48 


6,643.38 


Please examine. 


All vouchers returned 
374.48 as per list herewith. 

1.000. Amount. Ii Tio'fil 

1,000. Balance. 


2,374.48 


Dec*. 31. Balance. 

M’ch 11/11. S. 1 > 000 * 

Total credits. 2,149.61 

Less Vouchers Ret’d per 

list. nn.JA 


1911. Forward. 
•Tune 5. Balance . 
July 15. S. 

Aug. 1. R. 


Total credits. 

Less Vouchers Ret’d per 
list. 


820.81 

300. 

45.25 

1,166.00 

485.35 



11 KnlfliioP . • 

.... 1,257.68 

Aug. 

1. Balance. 

>iar. 

20. H. 

21. H. 

.... 10 , 000 . 

.... 10 . 000 . 

Sept. 

Aug. 

5. D. . 

2. A. . 

Less 

lisl 

Total credits. 

Vouchers Ret’d 

.... 21,257.68 
per 

.... 19,693.61 

Less 

list 

Total credits. 

Vouchers Ret’d per 


ar. 27. Balance. 


Mar. 27. 151 
June 5. S. 


315.00 


Total credits. 1,879.07 

Less Vouchers Ret’d per 

list. 1,058.23 


Sept 6 . Balance 
Oct. 3. S. 


Total credits. 

I>ess Vouchers Ret’d per 
list. 


Balance. 


680.74 

315.00 

365. 

1,360.74 

439.26 

921.48 

315. 

1.236.48 

211.71 

1,021.77 






1911- 1 77 Oct 7. Balance. $5,796.80 

Nov. 2. .. 365 • No '’ 4 ’ U * - 

Total credits. 1,389.77 Total credits... 6,136.80 

375.49 M3.n 


Total credits. 6,136.80 

Less Vouchers Ret’d per 
list. 513.11 


1911. 


Nov. 2. Balance. 1 ’2Jk * 28 

Dec. 4 . H. 315 ’ 

Total credits. 1,329.28 

Less Vouchers Ret’d per 

.. * U1 -*** 


Nov. 11. Balance. 5,623.69 

Transferred t o 
D. A. new book $ 2. 


1 





















































CLARA A. MARDEN, ETC., VS. 


Dec. 

Feb’y 

Jan. 


5. Balance 

2. H. 

3. A. 


Total credits. 

Less Vouchers Ret’d per 

hot * 


927.34 

365. 

315. 


1,607.34 

579.71 


EARL P. HOPKINS, ETC. 


1912. 

Feb’y 3. Balance .. 

Mar. 2. H. 

Total credits. 

Less Vouchers Ret’d per 


1,027.63 

365. 

1,392.63 

415.13 


Mar. 2. Balance ... 
Apr. 3. H. 

Mar. 14. S. . . . . . 

Total credits. 

L *Hst V ° Uchers Ret ’ d 


977.50 

350. 

2 , 000 . 


3,327.50 

694.85 


Apr. 3. Balance 
May 6. D. 

June 3. R. 


2,632.65 

330. 

315. 


Total Deposits... 
Loss checks returned 
list. 


per 


3,277.65 


1,076.19 


1912. 

June 3. Bal. 
July 2. H. 


2,201.46 

365. 


Total Deposits... 
Less checks returned 
list. 


••• 2,566.46 

per 

• • • 520.64 


July 2. Balance 
Aug. 3. Dep. 


2,045.82 

365. 


Total credits. 

Less Vouchers Ret’d per 


2,410.82 

583.08 


1912. 

Aug. 6. Balance 
Sept 9. A. 

10. A. 


1,827.74 

365. 

3,867.25 


Total credits. 

Less Vouchers Ret’d 
list. 


6,059.99 

267.24 


95 


per 



































CLARA A. MARDEN, ETC., VS. EARL P. HOPKINS, ETC. 


Sept. 10. Balance. 

19. D. . 86.80 

Oct. 7. H. . 365 • 

Total deposits. 0,244.55 

Less checks returned per 

list. 441.0 




The Commercial National Bank of Washington, D. C. 
In Account with Clara A. Marden. 


Book # 2. 

Nov. 11. Bal. Bro’t from 
Old Book .. 
rw. 4. H. 


Dec. 4. H. 
Feb’y 24/13. H. 
Jan’y 8. 


5,623.69 

340.00 

315.00 

340.00 


Total credits. 6,618.69 

Less Vouchers returned per 

list. 2, <67.75 


et> 91 24. Balance. 3 ’2?2*™ 


Mar. 3. H. 


340.00 


Total Credits. 4,190.94 

Less Vouchers returned per 

list. 457 


Mar. 11. Balance.• 3,Tg.66 

Apr. l. u. .. 

Total Credits. 4,058.66 

I^ss Vouchers returned per 

list, G. D. A. 2,253.37 


Apr 91 \. Balance. 

S' .:::: " 


May 10. D. . *tXXX 

June 4. H. . 615>0U 

Total Credits. 2,735.29 

Less Vouchers returned per 

list. 1,723.79 


June 4. Balance. 1 015*00 

July 2. . 015 W 

Total Credits. 1,626.50 

Less Vouchers returned per ?g5 ^ 

list.. 


sum 
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CLARA A. MARDEN, ETC., VS. EARL P. HOPKINS, ETC. 


July 8. Balance. 840.65 

Sept. 6. D. . 2,248.59 

Aug. 18. 615.00 


Total Credits. 3,704.24 

Less Vouchers returned per 
list. 561.45 


1913. 

Sept 6. Balance . 3,142.79 

Sept. 13. H. . 2,000.00 

Oct 20. H. 500.00 

Nov. 3. H. 600.00 

Oct 2. R. 615.00 


Total Credits... 6,857.79 

Less Vouchers returned per 
list. 1,847.40 


Nov. 3. Balance. 5,010.39 


Total Credits. 5,010.39 

Less Vouchers returned per 
list a . 3,906.43 


1914. 

Jan. 3. Balance. 1,103.96 


Total Credits. 

Less Vouchers returned per 

list. 687.76 


Balance. 416.20 


1914. 


Mar. 

6 . Balance. 

416.20 

June 

3. H. 

600.00 

July 

3. H. 

600.00 

Aug. 

4. P. 

600.00 

Sep. 

8 . P. 

259.75 


& P. 

130.00 


Total Credits. 

2,605.95 

Less Vouchers returned per 


list 


1,277.46 

Sep. 

8 . Balance. 

1,328.49 


162 


1913. 

Sep. 8. Balance. 1,328.49 

Oct 1. H. . 300.00 

Oct 5. H. . 1,000.00 


Total Credits. 2,628.49 

Less Vouchers returned per 
list. 1,048.52 


13—30378 
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CLARA A. MARDEN, ETC., VS. EARL P. HOPKINS, ETC. 


1014. 

Oct. 8. Balance 
Nov. 3. H. 


1,579.97 

300.00 


Total Credits. 

Less Vouchers returned per 
list. 


1.879.97 

966.92 


Nov. 10. Balance 
Dec. 24. 

2. II. 


913.03 

1,000.00 

300.00 


Total Credits. 

Less Vouchers returned per 
list. 


2,213.05 

1 , 180.01 


Dec. 10. Balance 


Total Credits. 

Less Vouchers returned per 
list.. 


1,033.01 

1,033.01 

61.22 


Dec. 14. Balance 
18. R.W. 
1915. 

Jan. 4. It. 


971.79 

242.14 

303.00 


Total Credits. 

Less Vouchers returned per 
list. 


1,516.93 

1,063.05 


Jan. 12. Balance 
13. P. 

20 . 


Total Credits. 

Less Vouchers returned per 
list. 


453.88 

1,000.00 

616.68 


2,070.56 

1,286.96 


Feb. 10. Balance . 

Mar. 6. A. . 

Apr. 9. A. . 

14. A." . 

May 1. A. . 

“ 24. A. . 

783.60 

1,552.50 

11.31 

23.53 

500.00 

1 ,000.00 

Total Credits.. 

3,870.94 

Less Vouchers returned per 

3,311.52 


559.42 

JUIie u* DaialiLu *•••••* 

ok Don .«••••• 

500.00 

aLtO. •••••••• 

T’mI'17 ft $i .•••••• 

25.00 

juiy o. • 

Aug. 2. “ . 

Sep. 3. “ . 

500.00 

939.44 

riVktal PrpdltS. 

2,526.86 

Less Vouchers returned per 

1,497.96 
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CLARA A. MARDEN, ETC., VS. EARL P. HOPKINS, ETC. 


Sept. 15. Balance. 1,028.90 

Oct. 15. C. R. H. 750.00 

Nov. 22. 7.06 


Total Credits. 1,785.96 

Less Vouchers returned per 
list. 1,380.14 


1915. 

Nov. 22. Balance . 405.82 

Dec. 1. J. 800.00 

Jan. 8/16. J. . 500.00 

Feb. 3. J. 300.00 

Feb. 9. J. 200.00 

Feb. 26. J. 1,000.00 


Tota 1 Credits. 3.205.82 

Less Vouchers returned per 
list. 2,136.63 


Mar. 6,1916. 


1,069.19 


163 


Tlie Columbia National Bank of Washington. 


Dr. 

1906. 

April 26. Dep. 


In Account with Clara A. Marden. 


$350. 


Cr. 


164 


No. A 19196. 


The Union Savings Bank of Washington, D. C., 


In account with Clara A. Marden. 


Date. 

1906. 

Sept. 20. 

J. W. D... 

Withdrawn. 

Deposits. 

300. 

250. 

35.39 

iip: 

Balance. 

o/v\ 

1910. 

Aug. 12. 

1910. 6/30. 

W. E. M... 
Interest to 

date. 

oUU. 

550. 

585.39 

Mar. 2,1911. 

H. 


Apr. 10.1911. 

H. 


no • 

100 . 

100 . 

150. 

17.55 

100 . 

150. 

100 . 

100 . 

100 . 

224.70 

100 . 

83.78 

100 . 

iuu• 

800.39 

900.39 
1,050.39 
1,067.94 

1 1fi7 (U 

Jul. 21,1911. 

H. 


Aug. 1,1911. 
1911. 6/30. 

W. E. M... 
Interest to 

date. 

Jun. 5,1912. 

H. G. 


Jul. 2,1912. 

H. 


1 j AO | • 

1 Q17 HI 

Sep. 10,1912. 

H. 


1,417.94 

1 (?17 IH 

Oct. 7,1912. 

W. E. M... 


Nov. 4,1912. 

H. 

» • • • * 

A,«J1 1 • trt 

1,617.94 

1.812.64 

1.942.64 
2,026.42 
2,126.42 

26.42 

Nov. 8,1912. 
Dec. 16,1912. 

W. E. M... 
W. E. M... 


1913. 6/30. 
1913. 4/23. 

Dec. 4,1913. 

Interest to 

date. 
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Book No. 12536. 

The Home Savings Bank, Washington, D. C. 


In account with Clara A. Marden. 


Date. 


Withdrawals. 


1907. 

Oct 14. 

1908. 

Jan’y 6. 

Feb. 3. 

Apr. 1.1908. 
Oct 1,1908. 
Ap’l 1,1909. 
Apr. 24. 

Oct. 1,1909. 
Apr. 1,1910. 
Oct. 1,1910. 
Apr. 1,1911. 
Oct. 1,1911. 
Apr. 1,1912. 
Oct. 1.1912. 
M’ch 28. 

Apr. 1,1913. 
Oct 1,1913. 
Mar. 1,1914. 


Cr. 

Cr. 
• • • 
Int 


44 


Int. 


Interest 

Interest 

Interest 

Interest 


Interest 

Interest 


2,100 


Balance. 


450. 

500. 

505.12 

512.69 

520.34 

1,020.34 

1,028.14 

1,036.01 

1,044.03 

1,052.13 

1,066.63 

1,082.60 

1,098.80 

2,098.80 

2,115.22 

2.146.94 

46.94 


Deposits. 


350. 


100 . 

50. 

5.12 

7.57 

7.65 

500. 

7.80 

7.87 

8.02 

8.10 

14.50 

15.97 

16.20 

1,000.00 

16.42 

31.72 


166 Book No. 11922. 

United States Trust Company. Successor to Merchants and Mechanics Savings 

Bank. 

In account with Clara A. Marden. 


Date. 


Withdrawals. Balance. 
. 150. 

Deposits. 

150. 

J ftH# v# • • • • • 


. 300. 

150. 

Feb. .. 


. 400. 

100. 

June # • • • • 


. 500. 

100 • 

kept. v. • • • • • 

199-. Sept. 1. 


505.37 

5.37 
100. 


. 605.37 

Oct# 4* • • • • • 

% fl 1/4/10 


. 755.37 

150« 

Mod. 14/1^. 


. 855.37 

100. 

8.32 

Apr. o. .... • 
1912. Mar. 1. 

T # i ^ At*AO4* 

. 863.69— 


. . 963.69 

100. 

50. 

12.77 

May 14. 

if _ _ f)Q 


**. 1,013.69 

May • •. • • 

1912. Sept. 1. 

1913. Mar. 1. 
1913. Sept. 1. 


. 1,026.46 


. 1.041.08 

14.62 

.. 

Interest. 

. 1,056.55 

i n/in Ifi RR 

15.47 

Dec. .. ^ - 
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167 Acct. No. 5802. 

Continental Trust Company, Washington, D. C. 
In account with Clara A. Marden. 


Date. Deposits. Withdrawals. 

1913. 

Mar. 28. 1,000. . 

Mar. 9. 800. 

Apr. 3. 75. . 

July 3. 100. . 

July 1/13. 7.50 Int. 

Jan. 1/14.. 15.06 “ . 

July 1/14. 7.87 “ . 

Jan. 1/15. 5.81 “ . 

“ 7/15. 357. . 

Feb. 1. 100. . 

1915. 

Jan. 15. 17.50 . 

Feb. 24. 75.00 . 

Mar. 9. 52.50 . 

“ 9. 50. 

“ 19. 50.55 . 

June 21. 80. . 

Apr. 16. 82.50 . 

June 30. 14.40 Int. 

July 2. 23.75 . 

“ 2. 100. 

Aug. 2. 175. . 

Sept. 3. 50. . 

3. 939.44 

22. . 83. . 

Oct 4. 371.82 . 

“ 15.. 750. 

Oct. 15. 140. . 

Jan. 5. 294.61 . 

. 10.97 Int. 

1915. 

Sept. 10. 100. . 

1916. 

Jan. 6. . 500. 

Feb. 3. 175. . 

“ 3.. 300. 

June 2. 100. . 

July 8. 100. • . 

Mar. 10. 110. . 

Apr. 6. 82.50 . 

May 6. 75.00 . 

July 1. 4.37 Int. 

31. 123.75 . 

31. 600. 

168 American Security and Trust Company. 


In account with Clara A. Marden. 

1913. 

Apr. 7. Dep. 

23. “ 


Balance. 


1 , 000 . 

200 . 

275. 

375. 

382.50 

397.56 

405.43 

411.24 

768.24 

868.24 

885.74 

960.74 
1,013.20 
1,063.20 

1.113.75 

1.193.75 
1.276.29 
1,290.69 

1.314.44 

1.214.44 

1.389.44 

1.439.44 
500.00 
583.00 

954.82 

204.82 

344.82 

639.43 

650.40 

750.40 

250.40 

425.40 

125.40 

225.40 

325.40 

435.40 

517.90 

592.90 
597.27 
721.02 
121.02 


$3,900. 

100 . 





















































































102 CLARA A. HARDEN, ETC., VS. EARL P. HOPKINS, ETC. 

169 National Metropolitan Bank. Washington, D. C., 

n In Account with Clara A. Marden. 


1913 - mo 

Dec. 2. H. 600 • 

1914 ‘ mo 

1913. o iaO 

Dec. 4. Ij. H. S. 3 » ^ * 

4,340. 


1913. 

Dec. 15. C. K. 

1914. 

Jan. 3. Balance V. S... • 


1,049.17 

3,290.83 

4,340. 


1914. 

Jan. 3. Balance 
10. H. 

Mar. 3. FI. 


3,290.83 

4 , 000 . 

1,400. 


8,690.83 


1914. 

Mar. 3. Vouchers re¬ 
turned with list 
amounting to... 
By balance. 


504.98 

8,185.85 

8,690.83 




M’ch 3. Balance. fooo’ 85 

39 

. 600 . 

Apr. •>. .._____ 

13,860.10 


Apr. 3. Vouchers re¬ 
turned with Net ^ ^_ 

amounting to... 12,657.77 

By balance. 1,202.33 

13,860.10 


Ap’l 3. Balance. 1, ^' 3S 

Mfty 23*. H. 1,000.00 


June 4. Balance 


Sept. 30. Balance 


2.802.33 

1.158.33 

1,158.33 

296.61 

296.61 


June 4. Vouchers re¬ 
turned with list 
amounting to... 
By balance. 


Vouchers returned with list 

amounting to. 

By balance. 


Vouchers returned with list 

amounting to. 

Bv balance. 


1,644. 

1.158.33 

2.802.33 


861.72 

296.61 

1,158.33 


116.22 

180.39 

296.61 


xt q Balance . 180.39 Vouchers returned with list 

^ ov * 9 ‘ Barksdale. 33 47 amounting to. 2,261L- 33 

DeC * if Dep k . 35 25 By . . 5,273.54 

t 1915 A H . 4,971.14 

Jan - . .03 

1914. 

oo-l A 


Dec, 11. .. 2 » 314 - 59 

7,534.87 


7,534.87 


immupnh 
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1915. 

JaD * it* Balance . 5,273.5-1 

15 * H . 187.84 


5,461.38 

Mar. 2. Balance . 1,461.38 

9 . Cong. Club. lnt.. 41.67 

1,503.05 

June 21. Balance. 5«i 40 

30. S. A. Int. 9 ;i5 

Oct. 25. Cong. Club. Int.. 50. 

640.58 


Dec. 15. Balance. 27 03 

Apr. 10/16. Cong. Club. Int 50. 


\ oucliers returned with list 

amounting to. 

By balance. 


4,000. 

1,461.38 


5,461.38 


Vouchers returned with list 

amounting to. 

By balance. 


921.57 

581.48 


1,503.05 


Vouchers returned with list 

amounting to. 613.55 

By balance. 07 


640.58 


™ A* aara usr 2 1 

ST" * nd “ h ‘" bJ W “*> <»«« 

WENDELL P. STAFFORD, Justice. 
171 No^r^r Tu n i 3trict of Columbia Supreme Court. 

Ej „, k as p e.2t 

itt®. »' ’ FM No.! 
















(JU/lAu 

3ln tty fflnttrt of Apjmtls 

OF THE DISTRICT OF COLUMBIA, 

January Term, 1917. 


Nos. 3037 and 3038. 


CLARA A. MARDEN, IN HER OWN RIGHT AND 
AS EXECUTRIX AND TRUSTEE, APPEL¬ 
LANT, 

vs. 

EARL P. HOPKINS, IN HIS OWN RIGHT AND AS 
EXECUTOR AND TRUSTEE. 


BRIEF FOR APPELLANT. 


MYER COHEN, 

WILLIAM G. JOHNSON, 

Counsel for Appellant. 


THE LAW REPORTER PRINTING COMPANY, WASHINGTON, D. C. 







INDEX. 


C1 Pa»e 

statement. j 

Assignment of Errors. 11-12 

Argument. 12 

Cases Cited. 

Catholic Cathedral vs. Manning, 72 Md., 116, 132 49 

Clark vs. Graham, 6 Wh., 577, 579-80. 42 

Delehanty’s Estate, 95 Pacific Rep., 109, 111.. 51 

French vs. French, 3 N. H., 234, 254, 259. 44 

Hendon vs. White, 52 Ala., 597, 603. 45 

Merwin vs. Camp, 3 Conn., 35, 41. 43 

Nickel vs. Brown, 75 Md., 172, 185-6. 49 

Parrott vs. Kumpf, 102 Ill., 423, 427 .... 50 

Smith’s Lessee vs. Hunt, 13 Ohio, 260, 269. 48 























3ht % (Court of Appeals 

OF THE DISTRICT OF COLUMBIA 

January Term, 1917. 

Nos. 3037 and 3038. 

CLARA A. HARDEN, IN HER OWN RIGHT AND 
AS EXECUTRIX AND TRUSTEE, APPEL¬ 
LANT, 

VS. 

EARL P. HOPKINS, IN HIS OWN RIGHT AND AS 
EXECUTOR AND TRUSTEE. 

BRIEF FOR APPELLANT, 

Statement of the Case. 

These are appeals from a decree (Rec., pp. 40-42) of 
the Supreme Court of the District of Columbia ren¬ 
dered in two equity causes which were heard together. 
The first suit was instituted June 8, 1915 (Rec., p. 2), 
by Earl P. Hopkins in his own right and as executor of 
Edwin R. Marden, against Clara A. Harden, the widow 
of Edwin R. Marden, as executrix of said Edwin R. 
Marden and, also, against her in her own right. In this 
bill the plaintiff sought, (1) to establish his right to an 
undivided one-fourth interest in certain real estate, the 
record title to which stood in the name of Edwin R. 
Marden, and certain other real estate, the record title to 
which stood in the name of Clara A. Marden; (2) to have 
certain real estate held by Mrs. Marden, by record in 
fee simple, and claimed to be owned by her, to be decreed 




2 

to be the property of Edwin R. Marden, and, (3) to 
have certain of the said real estate decreed to be per¬ 
sonal property, under the doctrine of equitable con¬ 
version. 

The second suit was instituted by Mrs. Marden in her 
own right, as legatee and devisee under the will of her 
husband, and as executrix thereunder, against Earl I . 
Hopkins, in his own right as legatee under the same will, 
and also as coexecutor w ith her. By this bill Mrs. Marden 
sought a judicial construction and determination of the 
legal effect of the will ot said Edwin R. Marden, par¬ 
ticularly as to the rights of Mrs. Marden under the pro¬ 
visions of the will giving her a legacy of $25,000 and 
allowing her the option to have satisfaction of the same 
out of any bonds, stocks, or other securities which the 
testator might own at the time of his death, at their 
face value, instead of in cash (Rec., pp. 17-21). 

The two cases were heard together, and a single 
decree, entitled in both cases w*as entered in each cause 
(Rec., pp. 40-42), from parts of which these appeals are 
taken (Rec., p. 42). 

The testator Edwin R. Marden died on August 18, 
1914 (Rec., p. 70), leaving a last will executed June 12, 
1912 (Rec., pp. 21-23), which was admitted to probate 

on September 22, 1914 (Rec., p. 24). 

The facts out of which these controversies grow' are not 
very numerous nor complex. Very few’ are disputed. The 
testator w r as a native of Maine and Mrs. Marden a native 
ot New Hampshire. They w ere married in Waterville, 
Maine, in February, 1890. When they were married 
neither of them had any means; he w as a loom-fixer in a 
woolen mill. The couple remained there for a year and 
a half and then went to Boston, where he engaged in 
business in a small store, selling school supplies, cigars, 
tobacco and various other articles. They remained in 
Boston about four or five years (Rec., p. 64). After 
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her marriage Mrs. Marden assisted her husband in the 
labor, in the loom works, and in Boston (Rec., p. 64). 
From Boston they went to Colorado, where they re¬ 
mained a short time and then went to Chicago, where 
they lived six or eight years, and until they came to 
^ ashington, in April, 1906. In Chicago he engaged in 
business, but was neither successful nor unsuccessful 
financially, just made a living, half of the time not that. 
In Chicago he organized a corporation for conducting 
business as a correspondence school, teaching the real 
estate brokerage business, but not actually conducting 
real estate brokerage (Rec., p. 64). On cross-examination 
of Alls. Marden by Air. Hopkins* counsel, it was shown 
that when Air. and Airs. Marden came to Washington 
they had practically no property, there were unsatisfied 
judgments against him which were also against her, in¬ 
cluding one in a Criminal Court of Chicago (Rec., p. 72). 
After he came to Washington he organized the National 
Cooperative Realty Company for both teaching and 
conducting the real estate brokerage business, by corre¬ 
spondence, and later the Washington Civil Service 
School, also a correspondence school, and the Model 
Printing Company (Rec., p. 64), and after that he pros¬ 
pered very materially. He then began to give his wife 
money. His practice was to bring home to her very large 
sums in money and checks and give them to his wife, 
and these funds she deposited in banks to her credit and 
also in boxes in safe deposit vaults (Rec., p. 65). At one 
time she had as much as fifteen thousand dollars in a 
safe deposit box and Mr. Marden added ten thousand 
to it and purchased for her an interest-bearing certificate 
of deposit from the National Metropolitan Bank (Rec., 
pp. 65-6; Copy of Certificate of Deposit, Rec., p. 89). 

A fair idea of her financial resources and activity 
during these years, from 1906 to Air. Marden’s death, is 
given by the bank books produced in evidence from eight 
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different banks (Ret., pp. 92-103), showing the contempo¬ 
raneous accounts she had, and the balances to her credit, 
ranging, from the initial deposit of three hundred and fifty 
dollars in 1906, to over twenty-six thousand dollars in 
1910, in one bank alone, the Commercial National (Rec., 
pp. 92, 93). 

Mr. Hopkins’ acquaintance with Mr. Marden began 
in April, 1906. Hopkins was then engaged in preparations 
to start a civil service correspondence school. At that 
time the courses were not prepared, but Marden asked 
him to come to see him when he was leady and in 
August they entered into a written contract (Rec., p. 55). 
Exhibit 17 (Rec., pp. 77-8). By this agreement a corpora¬ 
tion was to be formed with 810,000 common and $5,000 
preferred stock. The common stock to be non-assessable. 
Hopkins was to furnish the plans, material and course 
of study, which he had already prepared, to assume 
entire charge of the company and to use his best 
efforts to make the business profitable. Hopkins was 
given $5,000 of the common capital stock of the com¬ 
pany, a salary of $15 per week until the course for post- 
office clerk and carrier was prepared, then $25 per week 
until the monthly receipts equaled the expenses and 
thereafter $50 per week (Rec., p. 77). Marden was to 
have the other $5,000 worth of common stock and was to 
purchase the $5,000 worth of preferred stock at par and 
to pay for the same as rapidly as the company could 
use the money to advantage (Rec., p. 77). This is the 
only contract Hopkins ever had about the civil service 
school (Rec., p. 55). At the time of his death Mr. 
Marden w r as President of the National Cooperative 
Realty Company and of the Model Printing Company. 
Hopkins was President of the Civil Service School, Man¬ 
ager of the National Cooperative Realty Company and 
Treasurer and Manager of the Model Printing Company 
Mr. Marden gave Hopkins three shares of stock in the 
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Realty C onipany and one share in the Printing Company. 
Hopkins drew a salary of $150 per month from the 
Realty Company and $100 per month from the Civil 
Service School for several years before Mr. Marden’s 
death (Rec., p. 55). 

While these relations and conditions subsisted between 
Mr. Marden and his wife, and Mr. Marden and Mr. Hop¬ 
kins, four pieces of real estate were acquired at different 
times between February, 1910, and July, 1913, These 
lands are fully described in the pleadings, but, for con¬ 
venience, and to avoid confusion, will be herein styled 
as they are in the testimony, as “Villa Park," “Villa 
Park Heights," “Sherwood" and “Central Addition." 
Subdivisions of these several properties were made and 
the sale of the property in lots was actively prosecuted 
by the National Cooperative Realty Company, as broker. 
The sale of the lots was not completed in Mr. Marden’s 
lifetime, and a very considerable quantity of ground re¬ 
mained to be sold. As one of the important questions 
in the case relates to the rights in this real estate a some¬ 
what detailed statement of the facts established by the 
evidence will aid in the understanding of the issues raised 
by the pleadings. 

Villa Park was purchased in February, 1910 (Rec., 
pp. 2, 62), the price being $60,251.48). The terms of sale 
required $15,062.87 to be paid in cash, and the balance 
of $45,188.61 by promissory note secured by deed of 
trust on the property. The cash payment was made by 
Mrs. Marden and the note and deed of trust executed 
by her alone (Rec., pp. 25-6, 68). The deed for this 
property was promptly recorded (Rec., p. 3) and con¬ 
veyed the land to Mrs. Marden in fee simple (Rec., pp. 
3, 5, 25-6). It was immediately subdivided and put on 
the market, the selling being done by the Realty Com¬ 
pany, the receipts from sales up to March 31, 1911, 
amounting to $48,772.79 (Rec., p. 62), two-thirds of 
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which, or $32,515.20, was turned over to Mr. Marden 
(Rec., p. 62). Sherwood was purchased March 20, 1911 
(llec., p. 3), the price being $58,373.50. The cash pay¬ 
ment was $19,343.42 which was paid by Mrs. Marden 
and the note for the balance of $39,030.08 and the deed of 
trust securing the same were executed by Mrs. Marden, 
alone (Rec., p. 26). The deed conveying this property 
to Mrs. Marden in fee was promptly recorded (Rec., 
pp. 4, 5). This tract was also immediately subdivided 
and placed on the market, the lots being sold by the 
Realty Company. From March 31, 1911, to June 30, 
1911, the receipts from further sales of \ ilia Park and 
from Sherwood, which had been purchased in March, 
1911, amounted to $19,989.64 (Rec., p. 62), two-thirds 
of which or $13,326.43 was turned over to Mr. Marden 
(Rec., p. 62). 

Shortly before this date, June 20, 1911, the third 
parcel cl land, known as \ ilia Park Heights, was pui- 
chased (Rec., p. 3). The price was $32,713.80, of which 
$10,000 was cash, paid by check of Mr. Marden, but the 
notes and deed of trust for the balance of $22,913.80 
were executed by Mrs. Marden alone (Rec., pp. 26-27), 
and the deed conveying this land to Mrs. Marden in fee 
was duly recorded (Rec., pp. 3, 5). At the time of paying 
this $10,000, however, Mrs. Marden had received from 
the proceeds of sales of lots in the two other tracts pur¬ 
chased by Mrs. Marden, as above shown, $45,841.63, or 
more than four times the amount of this cash payment. 
The Villa Park Heights tract was also immediately sub¬ 
divided and put on the market, the sales of lots being 
made by the said Realty Company. By the arrange¬ 
ment with the Realty Company, made by Mr. Marden, 
that company received one-third of the proceeds of sale 
for its commissions and expenses, and accounted to him 
for the balance. He had entire charge of the matter, the 
contracts of sale were made in his name, but the notes 


tl 


\ 

r 

< 


i 





for deferred purchase money were made payable to 
Mrs. Clara A. Maiden (Roe., pp. 6, 09). 

July 10, 1913, Central Addition was purchased, the 
title in fee, in this trad being conveyed to Edwin R. Mar- 
den the deed conveying it to him being promptly re¬ 
corded (Rec., pp. 4-5). 

The entire cash purchase money for th is tract was paid by 
Edwin R. Harden. Mrs. Marden did not execute any notes 
or deed of trust for deferred purchase money in the pur¬ 
chase of this tract , and she claims no interest in 
it, except as devisee under his will (Rec., p. 25). Be¬ 
tween June, 1911, when Villa Park Heights, the last 
of the three pieces paid for by and conveyed to Mrs. 
Marden was purchased, and July, 1913, when Central 
Addition was purchased and conveyed to Mr. Marden, 
he had received from the Realty Company, as the net 
two-thirds of the proceeds of sales made by it, between 
those dates, of lots in Villa Park, Sherwood and Villa 
Park Heights, $119,786.04 (Rec., p. 62). As heretofore 
pointed out, the gross receipts from sales from Villa 
Park and Sherwood, up to June, 1911, had been $68,- 
762.43 (Rec., p. 62) of which two thirds would be $45,- 
841.62) so that in July, 1913, when Mr. Marden pur¬ 
chased Central Addition, in his own name and paid for 
the same, he had received, in all, from the three tracts 
purchased and paid for by Mrs. Marden, the sum of 
$165,627.66. During this time, he was the practical 
owner of the Realty Company, the selling agent, which 
received the other one-third of the proceeds of sale of 
lots from these three subdivisions. 

In May, 1910, he purchased the Sixteenth Street prop¬ 
erty, which became the home of Mr. and Mrs. Marden 
(Rec., pp. 89-90) and on the 22d of December, 1910, by 
conveyances made through Mr. Hopkins, and recorded 
on December 23, 1910, he conveyed this property to his 
wife, Clara A. Marden, in fee (Rec., pp. 90-92). This 




ground was unimproved at the time, but Mr. Marden 
improved it with a dwelling house, garage, etc., at a cost 
of between forty and forty-five thousand dollars. He 
paid all of these expenses. Mrs. Marden paid for the 
furniture or a good part of it. The house was com¬ 
pleted about December, 1912. (Four years before the 

trial, June, 191G) (Rec., p. 69). 

In June, 1912, Mr. Marden executed the will set out 
in the record (Rec., pp. 21-23). The couple never had 
any children; Mr. Marden had one sister and two 
aunts, and Mrs. Marden had three sisters and a brother 
(Rec., p. 67). 

The testator died a little more than two years later, 
on August 18, 1914, and his widow, the appellant here, 
and Mr. Hopkins, named as executors had the will 
probated and qualified as executors thereunder. The 
provisions for the benefit of his widow are in paragraphs 
3 (Rec., p. 21), 11 and 12 (Rec., pp. 22-3), and are as 
follows: 

“3. To my beloved wife, Clara A. Marden, I 
give, bequeath and devise absolutely all my 
household goods, chattels, furniture, jewelry, 
horses, carriages and automobiles, and the resi¬ 
dence which we now occupy as a home, situated 
in the District of Columbia, at the corner of 
Sixteenth Street and Blagden Avenue, the same 
being also known and described as and being lots 
numbered Seventeen (17) and Eighteen (18) in 
Square numbered Twenty-six Hundred and Fifty- 
four (2654). I further give, bequeath and devise 
to my said wife the sum of Twenty-five Thousand 
(25,000) Dollars, to be paid in cash to her, or if 
she prefers , she may select from any bonds, stocks, 
or other securities which I may own at the time of 
my death so much thereof, as, at their face value, 
shall be equivalent to the sum of Twenty-five 
Thousand (25,000) Dollars; the bequests and 
devises thus made to my wife are to take pre¬ 
cedence and priority over all other legacies and 
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bequests hereinafter made in this will, none of which 
are to become effective unless and until the said 
bequests and devises to her have been delivered, 
paid over to her and satisfied.” 

“11. All of the foregoing bequests, legacies and 
devises, other than those made to my wife in 
paragraph numbered 3 of this will, are made 
subject to the express condition that the bequests, 
legacies and devises made to my said wife, in said 
paragraph, shall first be paid and satisfied out of 
my estate, and in the event that the remainder of 
my estate shall not be sufficient to provide for all 
the remaining bequests and legacies hereinbefore 
made, it is my will, and I direct that my executors, 
hereinafter named, shall pay and satisfy said be¬ 
quests and legacies in the order of priority in which 
they have been made herein, beginning with the 
bequest or legacy made in paragraph numbered 
4 hereof, and so proceeding until such remainder 
of my estate had been exhausted; my intent and 
meaning being that my just debts and obligations 
shall first be paid and satisfied, as provided in 
paragraph 2 hereof, and next that the bequests 
and devise to my wife, made in paragraph num¬ 
bered 3, shall then be paid and satisfied, and 
then the others, following in the order of priority 
in which they are stated in the various numbered 
paragraphs of this my will.” 

“12. After the payment and satisfaction of all 
the foregoing legacies, bequests and devises, I 
give, bequeath and devise the rest and residue 
of my estate, real, personal and mixed, of which 
I may die seized and possessed, or to which I 
may be entitled at the time of my decease, to 
my beloved wife, companion and helpmate, the 
aforesaid Clara A. Marden, absolutely and in fee.” 

The questions of controlling importance arising upon 
this record relate to the construction of the will and the 
title of Mrs. Clara A. Marden to the three parcels of 
real estate designated as Villa Park, Villa Park Heights 
and Sherwood. 





The question involving the construction of the will 
arises upon that portion of the third paragraph which 
says: 

“I further give, bequeath and devise to my said 
wife the sum of Twenty*five Thousand (25,000) 
Dollars, to be paid in cash to her, or if she prefers , 
she may select from any bonds, stocks, or other 
securities which l may own at the time of my death so 
much thereof as, at their face value , shall be 
equivalent to the sum of Twenty-five Thousand 
(25,000) Dollars; the bequests and devises thus made 
to my wife are to take precedence and priority 
over all other legacies and bequests hereinafter 
made in this will, none of which are to become 
effective unless and until the said bequests and 
devises to her have been delivered , paid over to 
her and satisfied” (Rec., p. 21). 

It was and is contended on behalf of Mrs. Marden that, 
if she preferred not to take cash she had the right to 
select, at face value shares of stock which the testator 
owned, at the time of his death, in the Washington 
Civil Service School, The National Cooperative Realty 
Company, and the Model Printing Company, or any 
of them, to the amount of her legacy. 

The court below, however, decreed that— 

“Under the proper construction of said will the 
said defendant Clara A. Marden is not entitled 
to select any part of either of said stocks or of the 
stock of the National Cooperative Realty Com¬ 
pany at their face value or otherwise on account of 
the legacy of Twenty-five Thousand (25,000) 
Dollars’’ (Rec., p. 41). 

The question affecting Mrs. Marden’s title to the three 
parcels of real estate arises upon the contention of the 
appellee that, notwithstanding the fact that she paid 
the cash payment for the property, alone executed the 
notes and deeds of trust for the deferred payments, and 
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the recorded conveyances to her in fee, and the pay¬ 
ment ot the deferred payments out of the proceeds of 
resale, yet, by reason of certain recitals in deeds given in 
evidence and purporting to be executed by Clara A. 
Marden, conveying said lands to her husband, the said 
real estate was his property, ab initio, and not hers. 

Assignment of Errors. 

1. The court erred in holding and decreeing that, by 
the proper construction of the will of Edwin R. Marden, 
Clara A. Marden is not entitled to select, at their face 
value or otherwise, and to take on account and to the 
extent of the legacy to her of twenty-five thousand 
dollars, any part of the capital stock, owned by Edwin 
R. Marden at the time of his death, of the Washington 
Civil Service School, or of the Model Printing Company 
or of the National Cooperative Realty Company. 

2. The court erred in not decreeing that Clara A. 
Marden has the right, under said will, to select and take, 
at their respective face values, on account of, or to the 
extent of the legacy to her of twenty-five thousand 
dollars, from among the shares of the capital stock of 
said corporations and every of them, owned by Edwin 
R. Marden at the time of his death, shares of said capital 
stock in satisfaction in whole or in part of said legacy 
of twenty-five thousand dollars. 

3. The court erred in holding and decreeing, as in the 
third paragraph of the decree in said cause, that the 
legal title to the real estate in said third paragraph 
described was vested in Edwin R. Marden at the time 
of his death. 

4. The court erred in not holding and decreeing that 
the legal and equitable title and beneficial ownership in 
said real estate were vested in Clara A. Marden. 
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5. The court erred in excluding the testimony of the 
witnesses Maurice H. Hamburg and Clara A. Marden, 
to which rulings exception was noted as appears in the 
statement of evidence. 

6. The court erred in holding and decreeing, as in the 
fourth paragraph of said decree that the real estate 
therein referred to was converted into personal estate. 


ARGUMENT. 

The first question presented arises by reason of the 
fact that by the fifth paragraph of the will (Rec., p. 22), 
the stock of the Washington Civil Service School is 
bequeathed to Earl P. Hopkins, and he resists Mrs. 
Marden’s right under the third paragraph of the will to 
select anv of that stock, at its face value (Hopkins 
answer, Rec., pp. 36, 39). 

The real estate is not specifically devised to any one, 
however, and, if adjudged to have belonged to Edwin R. 
Marden, at his death, it would pass by the residuary 
clause in his will to Mrs. Marden. The appellee has, 
therefore, no interest in raising any question as to that 
except, should the court further sustain the ruling of 
the court below as to the equitable conversion of it, Mr. 
Hopkins might have some basis for a claim for commis¬ 
sions, as executor, against the interest of the widow r of 
his benefactor. Although the parties plead and are 
impleaded in their official character as executor and 
executrix under the will, the questions really concern 
their individual rights thereunder. 
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I. 

The Right of the Widow, as Legatee, to Take Stocks at 
Their Face Value Instead of Cash. 

It is not claimed here, nor was it in the court below, 
that the appellant could select stock, in lieu of cash, in 
satisfaction of her legacy without paying the face value 
of it to the one to whom it was bequeathed. That is 
made plain in the bill of Mrs. Marden, in the ninth 
paragraph (Rec., p. 19), and distinctly so announced 
by her counsel at the hearing (Rec., pp. 58, 59). If she 
can take the stock at all, she must take it at its face 
value for that is the specific condition annexed by the 
will to the right to take it at all. 

The only evidence in the case as to any “bonds, stocks 
or other securities which I may own at the time of my 
death’’ is that furnished by the inventory (Rec., pp. 79- 
86) in which the personal estate is all listed in items. 
The only property which could, by any construction, 
come under the descriptions “bonds, stocks or other 
securities” as used in the will, are shares of stock in twelve 
different commercial corporations (Rec., pp. 79-81). Of 
these twelve, the shares of all but two are appraised as 
worthless , “no market value.” So, also, of these twelve 
corporations, shares of three only, are specifically be¬ 
queathed to any one, to wit: The shares of the National 
Cooperative Realty Company, appraised at no market 
value (Rec., pp. 80-81) which are bequeathed by the 
will (Paragraphs 7 and 8) one half to Walter McDonnell 
and the other half to Cora B. Talley (Rec., p. 22); the 
shares of the Washington Civil Service School, appraised 
at face value, $100 per share (Rec., p. 81), are bequeathed 
by the will (Paragraph 5) to Earl P. Hopkins (Rec., p. 
22); and the shares of the Model Printing Company, 
appraised at face value, $100 per share (Rec., p. 81), are 
bequeathed by the will (Paragraph 5), one-fourth to 




Mr. Hopkins (Rec., p. 22) and (Paragraph 10) three- 
fourths to Samuel Burnside (Rec., p. 22). 

It is perfectly obvious to all, and must be presumed to 
have been so to the testator, that all of the stocks not 
specifically bequeathed to others would necessarily go to 
Mrs. Marden under the residuary clause of the will 
without any act of selection on her part. The testator is 
not presumed, either, to have supposed that she would be 
guilty of the imbecility of taking worthless stocks from her 
residue and crediting them, at face value, on the legacy 
of twenty-five thousand dollars, instead of taking the cash . 

A reasonable examination of the language of the will, 
it is submitted, must convince the court that the words 
employed in the bequest were not used without the 
meaning'and purpose which they import, namely to make 
her entire legacy paramount to everything else. Not only 
the right to $25,000 in cash , but the right to $25,000, by 
selection , in bonds, stocks or other securities, is equally 
dominant. She is given the same right to have the legacy 
paid in bonds, stocks or securities as to have it paid in 
cash. 

The legacy is bequeathed “to be paid in cash to her”; 
here is a money legacy and nothing more, and if the will 
ended there, nothing but money could be demanded. 
But it was not to be a legacy payable in money only, 
but by the most express language was, at her option, 
to be a legacy payable in specifics. “Or if she prefers ” 
are the words used, no qualification or restriction upon 
an arbitrary choice, simply her preference to control; 
“she may select from any bonds, stocks, or other securi¬ 
ties which I may own at the time of my death.” Here the 
choice of securities is given to her alone and without re¬ 
striction of any kind. “She may select from any bonds, 
stocks or other securities I may own at the time of my 
death” could easily have been restrained by the tes¬ 
tator, had he so intended, by qualifying words such as 
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''except such as are hereinafter bequeathed to others” or 
like phrase. But he imposed no such qualification, in 
favor of other legacies. By express and forcible language 
he did exactly the contrary, "the bequests and devises 
thus made to my wife are to take precedence and priority 
over all other legacies and bequests hereinafter made in 
this will , none of which are to become effective unless and 
until the said bequests and devises to her have been 
delivered , paid over to her and satisfied.” It is not only 
the bequests and devises to her which are to have priority, 
but the manner in which they are given also; it is the 
bequests and devises “thus made ” which are to have 
priority. And the bequest is not only to be "paid,” 
but, in language peculiarly appropriate to specific 
chattels, also “delivered ” 

Furthermore, “precedence and priority over all other 
legacies and bequests” is not all that is provided to in¬ 
sure the fulfillment of the bequest to the widow, but with 
the utmost of caution, and it may be even said emphasis, 
he declares as to the other legacies "none of which are to 
become effective ” unless and until the bequests to his 
wife have been “delivered .” 

And in the eleventh paragraph, just before making the 
final residuary bequest to his "beloved wife, companion 
and helpmate,” he declares that all the bequests, legacies 
and devises, except those to his wife in paragraph three, 
"are made subject to the express condition that the be¬ 
quests, legacies and devisees made to my said wife, in 
said paragraph, shall first be paid and satisfied out of 
my estate ,” "out of my estate” generally, and not of so 
much as may not be devised to others. 

The claim of the appellee, Hopkins, is that the right 
of selection of bonds, stocks or other securities, given to 
the widow, was limited to such bonds, stocks and securi¬ 
ties as were not bequeathed to any other legatee. 

7551-2 
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In the sixth paragraph of his answer, he says (Rec., 
36): 

“That at the time of the execution of said will, 
the said testator owned other stocks and certain 
bonds, listed upon the stock exchange, as well as 
other securites, by way of mortgage and other¬ 
wise, which after the date of said will and prior 
to his death, he sold, and this defendant believes 
and therefore avers that it was these other stocks, 
bonds and securities which the testator had in 
mind when he provided that the plaintiff in 
this case might ‘select from any bonds, stocks 
or other securities which I may own at the time 
of my death, so much thereof as, at their face 
value, shall be equivalent to the sum of lwenty- 
five Thousand ($25,000) Dollars/ ” 


No evidence was offered of the existence of any other 
bonds, stocks or securities than those appearing in the 
inventory, or of the disposition of any such by the 
testator in his lifetime. This was an affirmative tact 
which, if material, should have been proved; but the 
language of the will showed its utter irrelevancy, because 
the right of selection is in express terms extended to the 
bonds, stocks or other securities “which I may own at 
the time of my death ” and not restricted to securities 
which he owned at the time of making his will but which 
he might thereafter dispose of. Moreover, “at the time 
of the execution of said will” the testator also owned 
the very stocks in dispute, which he did not exclude 
from the right of selection. 

The appellee further said in the same paragraph of 
his answer (Rec., p. 37): 

That it was always the intention of said testator, 
and that said will as properly construed, pro¬ 
vides, that the stocks mentioned in said sixth 
paragraph should become the property of the 
persons to whom they were specifically bequeathed 
as therein recited, and that these stocks, with ail 




dividends thereupon from the date of the death 
of the said testator, should be delivered over to 
the various legatees thereof named in said will, 
free and discharged from any right of selection 
on the part of the plaintiff in this case.” 

This merely presents the contention that although the 
testator gave the right of selection of any stocks or 
securities which he might own at the time of his death, 
and declared that no other legacies thereafter made in 
his will should take effect until the bequest to her, 
which included this right of selection, had been satisfied, 
yet, nevertheless, that right of selection did not exist 
except in subordination to the bequests thereafter made; 
but, by the express language of the will, the legacies to 
others are in fact made subject to the legacy to the wife. 
The contention is simply that the legacies to the other 
beneficiaries, if brought into conflict with the legacy to 
his wife, shall take precedence and priority over the 
legacy to her, instead of, as the will says, her legacy shall 
take precedence and priority over them. 

In the ninth paragraph of his answer the appellee 
suggests another reason against the right of selection in 
the wife, namely (Rec., p. 38), “that the stock of said 
corporation is worth vastly more than its face value, its 
true value being a difficult matter to estimate.” And 
further on, in the same paragraph, he says (Rec., p. 
39): 

“This defendant says that he conceived the 
plan of organizing said Washington Civil Service 
School, and has been its President and Executive 
Officer from its organization; that its business was 
built up and developed and brought into its 
present highly profitable condition due almost 
entirely to the efforts of this defendant, and the 
said Edwin R. Marden recognized these facts, and 
desired, and so directed by his said will, that at 
his death, this defendant should reap the fruits 
of his successful labor in this regard.” 




No evidence was offered in the case bearing upon the 
value of the stock of the Washington Civil Service School, 
nor of the claim that the appellee hail built up the busi¬ 
ness and developed it to a highly profitable condition. 
Nor was this overlooked. The court below, in its opinion, 
said (Rec., pp. 43-44) : 

“So I think it might he of great importance , if 
the case goes up, for the record to show, if it 
was the fact , that Air. Hopkins had helped create 
this business; to show what his relations and the 
relations of Mr. Marden were with reference to 
it, showing the reason that must have actuated 
him in the matter—if Mr. Marden had knowledge 
that it was worth more than the face value, that 
of course Airs. Alarden would refuse to take it 
if she was at liberty to act from mere mercenary 
motives in deciding the question. Because it 
seems to me that throws a hood of light upon the 
situation, and shows that he did not intend that 
this matter of election should apply to that 
stock which was specifically bequeathed.’’ 

The court below further said (Rec., p. 45): 

“Gentlemen, if you want to go into this question 
of the actual value of this Civil Service School 
stock the case will have to be postponed for that 
purpose. I shall be gone five weeks. When I 
return, if you desire to put any further evidence 
in on that subject, you may.” 

Counsel for Airs. Alarden insisted that the value of 
the stock had no bearing upon the construction of the 
will; that if she had the right to select the stock at its 
face value, she had that right, and its exercise would as 
effectually deprive the specific legatee of it, whether it 
was worth only fifty cents on the dollar or double its 
face value (Rec., pp. 73-74). 
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When the court resumed its session in August, 1916, 
to dispose of the case, counsel for the appellee then pro¬ 
posed to offer testimony bearing upon the value of the 
stock and the testator’s understanding of its value, 
to which counsel for Mrs. Harden objected (Rec., p. 74). 
The court announced that if the evidence was offered 
he thought it admissible, and would not exclude it (Rec., 
p. 75). Whereupon counsel for the appellee abandoned 
the offer. So far, therefore, as the facts are concerned, 
the only evidence bearing upon the value of the stock is 
the valuation stated in the inventory, in which it is 
appraised at its face value, $100 per share. Nor was 
any evidence offered of Mr. Hopkins’ supposed activities 
in developing the business. 

Nevertheless, the court below, in its opinion, ap¬ 
parently based its decision upon the assumption that the 
Civil Service School stock was worth much more than its 
face value, that the testator knew that when he made 
the will, or when he died, and that he could not be 
presumed to have intended to give to Mrs. Harden the 
right to take this stock at its face value when it was 
worth much more than that. 

In discussing this aspect of the matter, the court said 
(Rec., p. 43): 

“Let us suppose, by way of example, that this 
stock in the Civil Service School was worth three 
times—or we will say twice—its face value, and 
that Mr. Marden knew that when he made the 
will, or when he died, leaving the will to come into 
operation. When he said T want my wife to have 
twenty-five thousand dollars in cash’ or what¬ 
ever stocks, bonds, or securities he might have, 
did he mean that she could take this legacy away 
from Mr. Hopkins? Let us say that ke knew it 
was worth two or three times as much as the 
face value. He would know that if she acted from 
mercenary motives she would not hesitate a moment; 
that she would of course , say , ‘Instead of taking the 
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cash I will take the stock, as it is worth two or 
three times its face value.’ If that was what Mr. 
Marden’s idea was then he simply intended to 
leave to Mrs. Harden to say whether his gift to 
Mr. Hopkins should be effective or not. 

It is not suggested, either in the pleadings, in any evi¬ 
dence or in the opinion of the court, that any bonds, 
stocks, or other securities, could have any sentimental 
value. They are not like heirlooms, pictures or curios. 
Their value is purely a market one, and no reason has 
been suggested, or can, it is submitted, be suggested, 
why a legatee taking a pecuniary bequest of $25,000 
in cash, with the option to select bonds, stocks or other 
securities at their face value in lieu thereof, would select 
such specifics instead of taking the money, unless the 
legatee believed that the specifics were more valuable 
than the money. Certainly no sane legatee would be 
expected by a sane testator to select (e. g.) worthless shares 
of the stock of the “Bull Frog Green Water Mining Com¬ 
pany’’ (Rec.. p. 80) in lieu of lawful money of the United 

States. # 

\nd yet this record conclusively establishes that at the 

((path of the testator there was no security belonging to 
ifim from which she could select that was not utterly 
worthless except the stocks specifically given to others; 
and furthermore, that as all these worthless stocks 
passed with the residuum to the widow, anyway there 
was no occasion to exercise any right of selection with 
respect to them, even had they had any present or pros¬ 
pective value. 

The testator must be presumed to have known, it he 
is chargeable with any knowledge of the subject, that 
he owned certain personal property which would answer 
to the description of “bonds, stocks or other securities”; 
that the selection, if any, made by his widow and legatee 
must, as matter of law, and by the express terms of his 
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will, be limited to such as he owned at the time of his 
death; that the only securities which he owned that had 
any market value were those which by other clauses of 
the will he gave to others, subject to the express condi¬ 
tion that the bequest and legacy to his wife should first 
be satisfied, and that they should not take effect until 
she had been paid the legacy in cash or had had delivered 
to her such securities as she selected in lieu of cash. 

It is respectfully submitted that b} r the terms of the 
will every legatee of stock took the same subject to Mrs. 
Marden’s right to take it as her own at its face value. 
The legatee need not be deprived of all legacy. Ten 
thousand dollars to Mr. Hopkins, the equivalent in cash 
of the stock at its face value, would be a handsome 
legacy, and it is wholly reasonable that as between his 
“beloved wife, companion and helpmate” (Rec., p. 23), 
and his “esteemed friend and business associate,” (Rec., 
p. 22), he intended that if his widow preferred to take 
the stock and give Mr. Hopkins the face value of it, she 
should have that right, and so also as to any other stock 
specifically given to others. 

No rational purpose for giving her the right to select 
in lieu of cash, bonds, stocks or other securities at their 
face value, except in abrogation of bequests of the same 
to others can be shown. As already stated, all stocks or 
securities, not specifically given to others, of necessity 
passed to her under the residuary clause, unless required 
to pay debts. While precedence and priority could be 
given to her over all other legatees , this preference could 
not be given as against creditors, because creditors 
would have the prior right, of which the testator could 
not deprive them. Any securities required for the pay¬ 
ment of debts could not therefore be taken by her at 
face value but must be sold at their market value, if 
they were worth more than their face value. If worth 
less than their face value, the testator could not be 





supposed to have given his wife, as a preference and 
privilege, the right to take them at their face value, or 
for more than their worth. That folly she could exercise 
without his permission. But, as above shown, the only 
stocks which would not come to her anyway, without any 
act of selection on her part, were those which were 
specifically given to others. To eliminate from the right 
of selection all stocks which he owned at his death except 
those which would come to her anyway, as residuary 
legatee, without any act of selection on her part, renders 
this part of the will utterly meaningless as well as im¬ 
possible of execution. 

The purpose of the l ight of selection undoubtedly was to 
give to his wife some benefit or advantage, which she would 
not otherwise enjoy. She is given the right, “if she pre¬ 
fers” to do something , which, but for that provision, she 
could not do—What is it? To select stocks at face 
value in lieu of cash. What stocks? Those which were 
already given to her by the residuary clause? But that 
would be merely exchanging with herself and transferring 
from one pocket to another for which she required no 
testamentary permission. 

Inevitably, to be beneficial , this clause of the will must 
be construed to enable her, by that act of selection, to be 
exercised at her mere preference, to acquire, at their 
face value, stocks or securities, which but for that pro¬ 
vision she could not acquire. Being the residuary legatee, 
there could not be any stocks which she could acquire by that 
act of selection, except stocks specifically bequeathed to 
others. 

It is respectfully submitted that the ruling of the 
court below did not construe the will, but revoked it. 
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Appellant’s Title to Villa Park, Villa Park Heights and 

Sherwood. 

Although the record title in fee to all three of these 
tracts of land is in the appellant, Clara A. Marden, the 
decree of the court below divests her of that title and 
adjudges that the title was lawfully in Edwin R. Marden 
at the time of his death. It is of the hightest importance, 
therefore that the court should have before it the precise 
grounds stated in the bill upon which it is claimed that the 
appellant should be deprived of her title, also the re¬ 
sponse to those grounds set up in her answer, and the 
evidence relevant to the issue thus made. 

For the convenience of the court and the better to 
contrast the pleadings and exhibit the issue presented, 
the relevant portions of the appellee’s bill and appellant’s 
answer are here set forth in parallel columns. 

In the third, fourth and fifth paragraphs of the bill 
(Rec., pp. 2-4) the allegations are the same, as to the 
three several transactions, except such variations as 
are made necessary by the difference in dates and 
description of property. Likewise the answers to these 
paragraphs are the same, mutatis mutandis, so that it is 
only necessary to reproduce the relevant allegations of 
one of these paragraphs and of the answer thereto in 
order to present the exact issue. 

The Bill. The Answer. 

“3. Heretofore, to wit, “3. . . . She admits 

on the 25th day of Febru- that on or about Febru¬ 
ary, 1910, the said Edwin ary 28,1910, Edwin R. Mar- 
R. Marden purchased cer- den, who was defendant’s 
tain real estate located in husband, conducted ne- 
the County of Washington, gotiations and transactions 
District of Columbia, here- for the purchase of the real 
inafter referred to by the estate designated as ‘Villa 
designation of ‘Villa Park’ Park,’ but she denies that 




which said real estate is de¬ 
scribed as follows (Rec., p. 
2 ): 


“7. Although the pur¬ 
chase money for \ ilia Park 
and Villa Park Heights, and 
three fourths of the pur¬ 
chase money for Sherwood 
. . . was furnished by 

the said Edwin R. Marden, 
out of his own funds, the 
legal title to the said \ ilia 
Park, Villa Park Heights 
and Sherwood, was taken 
in the name of the defend¬ 
ant Clara A. Marden, who 
was the wife of said Edwin 
R. Marden, upon the dis¬ 
tinct understanding and 
agreement between Edwin 
R. Marden and herself that 
she was to hold the title 
thereto as trustee for him 
and to dispose of and con- 


he purchased the same, as 
in the bill alleged, in the 
sense of paying the pur¬ 
chase money or acquiring 
title thereto, and avers that 
she paid the purchase money 
for said real estate and that 
the title thereto was, in 
consideration of such pay¬ 
ment by her, conveyed to 
her by proper deed vest¬ 
ing the same in her in fee 
simple (Rec., pp. 24-5). 

“7. . . . This defend¬ 
ant denies that the pur¬ 
chase money for Villa Park, 
Villa Park Heights and 
three-fourths of the pur¬ 
chase money for Sherwood 
were furnished by Edwin R. 
Marden out of his own 
funds, and she also denies 
that the title thereto was 
taken in the name of this 
defendant upon the dis¬ 
tinct understanding and 
agreement between Edwin 
R. Marden and herself that 
she was to hold the title 
thereto as trustee for him 
to dispose of and convey 
the said real estate as he 
might from time to time 
direct, and she avers the 
facts to be as follows: That 
in the purchase of Villa 
Park the total purchase 
price was . . . $60,- 

251.48, the terms of pur¬ 
chase being . . . $15,- 

062.87 in cash and the 
balance by promissory note, 
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vey said real estate as he 
might from time to time 
direct” (Rec., p. 5). 


secured by deed of trust on 
the said real estate. That 
her husband, in her behalf 
and for her benefit, paid a 
deposit of five hundred dol¬ 
lars (S500) which was sub¬ 
sequently refunded to him 
as hereinafter explained, 
and the balance of said 
cash payment, amounting 
to $14,562.87 was paid by 
this defendant by a check 
drawn and signed by her 
alone, on the Commercial 
National Bank of Washing¬ 
ton, D. C., to the order of 
J. H. Ralston, C. H. Syme 
and H. P. Gatley, Trustees, 
against funds on deposit in 
said bank to the credit of 
this defendant, which were 
the sole property of this 
defendant, and said check 
was duly paid. That this 
defendant alone signed the 
promissory notes for the 
deferred purchase money 
and executed the deed of 
trust securing the same, and 
the payment on said notes 
for deferred purchase money, 
and all other costs and ex¬ 
penses of said transaction, 
including the refund of the 
five hundred dollars de¬ 
posit paid by her husband, 
were paid as she is in¬ 
formed and believes, out of 
the proceeds of resale of the 
said land from time to time 
as they were subsequently 
made (Rec., pp. 25-26). 
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That in the purchase of 
Sherwood the total pur¬ 
chase price amounted to 
$58,373.50, the terms of 
sale being $19,343.42 in 
cash and the balance by 
promissory note secured by 
deed of trust on the said 
real estate. That the cash 
payment was made by this 
defendant by two checks on 
the said Commercial Na¬ 
tional Bank, signed by this 
defendant alone, the one 
for the sum of $17,793 and 
the other for the sum of 
$1,698.61, each to the order 
of Edwards Land & Build¬ 
ing Company, and drawn 
against funds on deposit in 
said bank to the credit of 
and belonging to this de¬ 
fendant, which were the sole 
property of this defendant, 
and that said checks were 
duly paid by said bank. 
That defendant is not now 
able to state why the aggre¬ 
gate of said checks was 
slightly in excess of the 
cash payment required, as 
she has not been able to 
examine all the data relat¬ 
ing to said purchase. That 
the note given for deferred 
purchase money secured by 
deed of trust on said real 
estate was signed by this 
defendant alone. That the 
payments on said note for 
deferred purchase money 
were made as she is in- 
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formed and believes out of 
the proceeds of resales of 
the said land from time to 
time as they were subse¬ 
quently made. That in the 
management and resale of 
said property her husband 
had entire control, with the 
consent of this defendant, 
selling the same through the 
defendant National Cooper¬ 
ative Realty Company, 
which he controlled, and 
receiving from it the pro¬ 
ceeds of sales, which, in the 
aggregate very largely ex¬ 
ceeded the total purchase 
price for said lands. That 
by this means there ac¬ 
cumulated, in the hands of 
said Edwin R. Marden, 
from said lands belonging 
to this defendant, large 
sums of cash, of which no 
specific account was ren¬ 
dered to this defendant, 
though said Marden did, 
from time to time, during 
his management and con¬ 
trol of said properties, give 
her large sums of money. 
That in the purchase of 
Villa Park Heights the total 
price was $32,713.80, the 
terms of sale being $10,000 
in cash, and the balance by 
promissory note secured by 
deed of trust on said real 
estate. That said cash pay¬ 
ment of $10,000 was made 
by said Edwin R. Marden 
by his personal check for 




and on behalf of this de¬ 
fendant, but, as this defend¬ 
ant is informed and be¬ 
lieves, the said Marden then 
had in hand from the pro¬ 
ceeds of sales of the lands 
belonging to this defendant, 
sufficient funds to meet said 
check, or if not, that he 
subsequently received from 
the proceeds of the sales of 
the lands of this defendant, 
sufficient funds to refund to 
him the said SI0,000, which 
funds were so applied by 
him. That the note for 
the deferred purchase 
money secured upon said 
real estate was signed by 
this defendant alone and 
the payments thereon were 
made, as she is informed 
and believes, out of the pro¬ 
ceeds of resales of said land 
from time to time as they 
were subsequently made. 
And this defendant says 
that neither at the time of 
the purchase of said three 
tracts of land nor at any 
other time was there any 
agreement or understand¬ 
ing between herself and her 
husband that she held the 
title thereto in trust for 
him, nor did he ever, to 
defendant’s knowledge, as¬ 
sert title in himself to said 
lands or to any part thereof, 
nor did she ever admit any 
title in him thereto (Rec., 
pp. 26-27). 
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“10. After the purchase 
of Villa Park, Villa Park 
* Heights and Sherwood as 
aforesaid, to wit, on the 7th 
day of May, 1912, the said 
Clara A. Marden con¬ 
veyed to the said Edwin 
R. Marden the title to so 
much of said real estate 
embraced within the three 
subdivisions last aforesaid 
as then remained in her, 
true and accurate copies of 
said deeds being hereto 
attached and marked Ex¬ 
hibits A, B and C respec¬ 
tively, and prayed to be 
taken and considered as a 
part hereof” (Rec., p. 6). 


“10. Answering the tenth 
paragraph this defendant 
says that on one occasion, 
the date of which she has 
not yet been able to fix, 
her husband spoke to her 
about these subdivisions 
and the manner in which 
they were being sold, and 
remarked that if this de¬ 
fendant should die before 
him, trouble and confusion 
would arise and suggested 
that she sign deeds convey¬ 
ing the same to him, which 
he would not record nor use 
except in the event of this 
defendant’s death before 
him, and that he presented 
certain deeds to her which 
she signed without reading. 
That she never acknowl¬ 
edged the same before any 
notary public or other 
officer. That though she 
is executrix of her husband’s 
will with the plaintiff, the 
said deeds never came into 
her possession, and she can 
not say whether the ex¬ 
hibits filed with the bill 
are true copies thereof, but 
she denies that she ever 
acknowledged the same be¬ 
fore William R. De Lash- 
mutt or that she ever met 
said William R. De Lash- 
mutt until recently, during 
the month of March, 1915, 
when she was introduced to 
him, on which occasion he 
admitted he had never met 
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this defendant before and 
this defendant says that if 
the said deeds in said para¬ 
graph mentioned are the 
same which she signed, the 
same were never fully ex¬ 
ecuted, were never delivered 
except in escrow upon the 
condition and for the pur¬ 
pose hereinbefore stated 
and that the same are 
wholly inoperative to con¬ 
vey any interest in said 
lands and that the same 
should be delivered up and 
cancelled (Rec., p. 28). 

* 

From the foregoing review of the pleadings, it is seen 
that the allegations of the bill have been squarely met, 
without evasion and completely answered with circum¬ 
stantial detail. 


Succinctly stated, the averments of fact in the bill, are— 

(1) That Edwin R. Marden purchased these lands 
for himself: 

(2) That the purchase money was furnished by Edwin 
R. Marden out of his own funds. 

(3) That there was a distinct understanding and agree¬ 
ment between Edwin R. Marden and his wife that she 
was to hold title as trustee for him. 

(4) That Clara A. Marden conveyed the title to 
Edwin R. Marden by certain unrecorded deeds. 

Oath to the answer was not waived but was quite 
formally demanded in the 31st paragraph of the bill 
(Rec., p. 14) and her answer was duly sworn to as re¬ 
quired (Rec., p. 32). In that answer she categorically and 
unequivocally denies the averments of the bill as to the 
title to the real estate, and sets forth in the fullest detail 
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all the facts and cii cumstances relating to the trans¬ 
actions. 

Four clear-cut issues have thus been made and it re¬ 
mains to be seen how they stand on the evidence. 

1 and 2. 

Edwin R. Marden Did Not Purchase These Lands for 
Himself, Nor Did He Furnish the Purchase Money 
From His Own Funds. 

The above two issues are so intimately associated in 
the pleading and the evidence that they can be con¬ 
veniently and without confusion considered together. 

Although the burden was on the appellee to establish 
the issues he did not offer a syllable of evidence, by him¬ 
self or by any other witness upon either of these issues. 
The only evidence offered by the appellee was as to the 
deeds mentioned in the tenth paragraph of the bill. All 
the other evidence offered related to other matters not 
now in controversy and not involved in this appeal. In 
discussing the evidence, counsel will first invite the 
court’s attention to the evidence in behalf of appellant 
upon all of these issues and finally discuss that relating 
to the deeds. 

Mrs. Marden testifies that her husband knew she had 
large sums of money uninvested and that he advised 
her to invest in the purchase of Villa Park. ‘‘Upon his 
advice I did so.” “He took me out there to see th 
property and told me he thought it would be a good in¬ 
vestment for me. He attended to the details of the pur¬ 
chase. The check offered in evidence for the cash pay¬ 
ment on that purchase was signed by me against my 
own bank account . The money there was my own and the 
check was paid” I signed the notes for the deferred pur¬ 
chase money (Rec., p. 68). This check will be found 
on page 89 of the record. It is dated February 23, 1910, 

7551-3 





to the order of J. H. Ralston, C. H. Syme and H. P. 
Gatley, trustees, for fourteen thousand five hundred 
and sixty-two dollars and eighty seven cents, signed by 
Clara A. Marden, is certified by the Commercial National 
Bank, and is endorsed for deposit in the National 
Metropolitan Bank by the payees as trustees in Equity 
Cause 28,373, March 1, 1910. Just above this check on 
the same page (Rec., p. 89) will be seen the copy of a 
certificate of deposit in favor of Clara A. Marden dated 
April 16, 1909, or nearly a year before this check, for 
twenty-five thousand dollars , which, by its endorse¬ 
ment, was collected February 4, 1910, with 8398.61 
interest. Reference to Mrs. Clara A. Marden’s account 
in the Commercial National Bank shows a deposit there 
to her credit on February 4, 1910, for that precise 
amount—825,398.61—(Rec., p. 93). And Mr. White, 
President of the National Metropolitan Bank, appeared 
as a witness, produced the original certificate of deposit, 
proved its genuineness, the endorsement of Clara A. 
Marden thereon and that it was cashed February 4, 1910 
(Rec., p. 66). 

With reference to Sherwood Mrs. Marden testified 
that her husband commended that to her and that “on 
his advice I purchased Sherwood. I made a cash pay¬ 
ment and signed notes' 9 (Rec., p. 68). This is the property 
mentioned in the fifth paragraph of the bill as being in 
Edwards Land & Building Company’s subdivision 
(Rec., p. 4). The checks for the cash payment are dated 
March 20, 1911, one for 817,793, and the other for 
81,698.61, both to the order of Edwards Land & Build¬ 
ing Company, and drawn on the Commercial National 
Bank. The one for the larger amount is certified by the 
Commercial National Bank and both bear the endorse¬ 
ment of the payee by Scott Nesbit, Treasurer (Rec., 
p. 78). The appellee himself testified that the “cash 
payment for Sherwood was something in the neighbor- 
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hood of $ 19,000. There were some other payments, taxes, 
special assessments and so forth” (Rec., p. 56). These 
checks it will be observed foot up $19,491.61. The ap¬ 
pellee also identified both these cheeks as in the hand- 
writmg of Edwin R. Marden, but the signature being 
Mrs Clara A. Marden’s. Also he testifies that both 
c ec's were paid, that the endorsements are the proper 
ones of the payee and that March 20, 1911, the date of 

the checks, was the date of the transactions (Rec., p. 
56). 1 1 

Beiore Mrs. Marden took the stand to testify, counsel 
tor the appellee in open court admitted “that the cash 
payments for the purchase of Villa Park and Villa Park 

eights were made with checks signed by Mrs. Marden. 
drawn against accounts standing in her name in bank 
and that the checks were paid” (Rec., p. 62). 

Mrs. Marden, however, testified as to Villa Park 
Heights saying, “I do not think I made any cash pav- 
ment there. I think Mr. Marden did that but I am not 
sure. / signed the notes” (Rec., p. 68). Villa Park Heights 
was purchased June 20, 1911 (Rec., p. 3), and it will be 
remembered that Mrs. Marden states in her answer that 
at the date of the purchase of Villa Park Heights, Mr. 
Marden had sufficient funds in his hands belonging to 
her from the sales of lots in Villa Park and Sherwood 
to cover this cash payment of $10,000(Rec., pp. 26-7). 
As shown, supra, he then had received from that source 
nearly forty-six thousand dollars and two years later 
had received over one hundred and sixty-five thousand 
dollars, from those two tracts and Villa Park Heights. 

That Clara A. Marden purchased these three proper¬ 
ties, paid the purchase money and alone signed the 
notes and executed the deeds of trust for the deferred 
purchase money is thus seen to be a demonstration from 
the uncontradicted and unimpeached testimony. It 
would be lacking in respect for the court to argue as to 
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the force of this evidence. The only possible question 
to be raised with respect to it is, was the money she 
controlled in these numerous banks and which she dealt 
with as her own, really hers, or was it Edwin R. Marden’s 
money which she held upon a secret trust for him? Mrs. 
Marden swears most positively and unequivocally that 
the money in all these banks ivas absolutely her own 
(Rec., pp. G7, 68, 09). Her testimony is so positive 
that unless shown to be perjured it is conclusive, because 
no one could have more certain and definite knowledge 
of the facts. Not one witness urns called to contradict her. 
The appellee, who testifies at great length as to his trails* 
actions with Mr. Marden, and who says that his “rela¬ 
tions with Mr. Marden were very close” (Rec., p. 55), 
does not testify to a single act or statement by either Mr. 
Marden or Mrs. Marden, questioning her absolute owner¬ 
ship of the funds in the banks in her name and which 
she checked out. And during all this time Mr. Marden 
was conducting very active business transactions in¬ 
volving large sums of money and had his individual 
bank accounts, wholly distinct from hers, as were hers from 
his. There is no doubt, and it is freely stated by Mrs. 
Marden, both in her pleadings and testimony, that all 
the money she had, had been given to her by Mr. Marden, 
at various times. But the gifts were absolute and 
unconditional when made, and the money was as 
absolutely hers as if derived from any other source. Her 
subsequent investment of the money, either in real estate 
or other securities, such as the $12,048.45 invested 
through Mr. White, President of the National Metro¬ 
politan Bank (Rec., p. 09), could not operate to divest 
her title and make the real estate or securities in which 
she invested it, the property of Edwin R. Marden. 

The foregoing discussion has been addressed to the 
subject of the payment of the cash purchase money, at 
the initiation of the sales. It is not pretended in the bill 
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of the appellee, nor in the evidence, that either Mr. or 
Mrs. Marden paid the deferred payments, otherwise than 
out of the receipts from the resales of the property after 
it was subdivided. That these receipts were ample for 
the purpose is readily demonstrable from the figures 
shown by the records in Mr. Marden’s office of the 
amounts received from sales. As already pointed out, 
Mr. Marden had received from these three properties 
claimed by Mrs. Marden up to July, 1913, when he pur¬ 
chased Central Addition, more than $165,000 (Rec., 
p. 62), while the total cost of the three properties, 
exclusive of the cash payments, was a little over $106,- 
000 (Rec., pp. 25-6). The appellee himself did not claim 
to have paid any of the deferred payments for the one- 
fourth interest which he claimed to own, but only that 
he had paid part of the cash payment, and that the 
balance was to be paid, later, out of the receipts from the 
property (Rec., pp. 54-5.) 

The enterprise was purely speculative. Mrs. Marden 
paid the cash payments and gave her personal note for 
the deferred purchase money. She alone was liable for 
that, and in the event that the speculation had failed, 
she and she alone could have been sued for the balance. 
The speculation, however, turned out admirably, and 
although only a portion of the property had been resold, 
that portion had brought enough to cover the entire 
cost of the property, both cash and deferred payments, 
and yield a handsome profit besides. 

3. 

No Agreement to Hold Property as Trustee for Edwin R. 

Marden. 

It will be remembered that the third issue presented 
by the bill, in the seventh paragraph, is to the effect that 
the conveyance of Mila Park, Villa Park Heights and 
Sherwood was made to Clara A. Marden “upon the dis- 
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tinct understanding and agreement between said Edwin 
R. Maiden and herself that she was to hold the title 
thereto as trustee for him.” It is obvious, of course, that 
no such agreement could exist except by some written 
instrument between the parties, or by some oral agree¬ 
ment between them contemporaneous with the con¬ 
veyances. The answer of Mrs. Marden, as already 
pointed out, unqualifiedly denies that there was any such 
understanding or agreement or that the conveyances 
to her were made upon any such terms, and her testi¬ 
mony, which is the only testimony in the cause on that 
subject, is as follows: 

u Mr. Marden did not at any time have any under¬ 
standing with me that it ivas to he his property. He 
never said anything to me about holding it for him 
at any time. I never agreed to hold it for him in 
any way ” (Rec., p. 68). 

This, of course, if true, absolutely disposes of the con¬ 
tention made by the appellee in his bill that there was 
a distinct understanding and agreement to that effect. 
The conclusive evidence in the record, that the purchase 
money was paid by Mrs. Marden and not by her husband, 
of course shuts off any claim that there was any implied 
agreement in the nature of a resulting trust. 

The only evidence of a written agreement is that con¬ 
tained in the unrecorded and unacknowledged deeds 
signed by Mrs. Marden, which will now be considered. 

4. 

Deeds Signed by Mrs. Marden. 

As has been stated several times in this discussion, 
the only evidence offered in the case in behalf of the ap¬ 
pellee to establish any one of the contentions, viz., that 
Marden had purchased the property, that Marden had 
furnished the purchase money and that Mrs. Marden 
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had agreed to hold the title in trust for him, was testi¬ 
mony tending to show that on or about the 7th of 
May, 1912, nearly a year after the purchase of the last 
three tracts, Mrs. Marden had signed three deeds pur¬ 
porting to convey to her husband what then remained 
unsold of these three tracts of land. The allegation in the 
bill in respect to these deeds is in the tenth paragraph, 
hereinbefore set out, and simply avers that by these 
deeds Mrs. Marden conveyed to her husband the title 
to these three tracts. One of these deeds (it being 
agreed that they are identical except as to the descrip¬ 
tion of the property) is set out in full in the record 
(pp. 53-54). 

This deed, it will be seen, purports in the first instance 
to be a quit-claim, and contains a recital to the effect 
that Edwin R. Marden had purchased the property 
and paid for the same out of his own funds, and had the 
title thereto conveyed to Mrs. Marden as trustee for him, 
and the deed bears Mrs. Marden’s signature. When these 
deeds were offered in evidence the only testimony wdiich 
had been given with respect to them was that of Richard 
E. Street, who purported to be a subscribing witness, 
who testified that Mr. DeLashmutt and Mrs. Marden 
were in the bank of the United States Trust Company 
at the northeast corner of 14th and U Streets; that Mr. 
DeLashmutt called the witness over and said, “Now, Mr. 
Street, these are certain papers that Mrs. Marden has 
signedand that she then acknowledged her signatures 
before the witness and Mr. DeLashmutt (Rec., p. 49). 

Attached to the deed was what purports to be a no¬ 
tarial certificate of acknowledgment by one William R. 
DeLashmutt, a notary public, but DeLashmutt was not 
called, nor was there any evidence offered to establish the 
truth of this certificate, the verity of which was unequivocally 
denied in the answer. 

The appellee, Hopkins, testified that shortly after 
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May 7, 1912, Mr. Marden handed these deeds to him 
and asked him to put them somewhere “that we could 
find them,” and witness put them in some safe in the 
office; and he claims that he never saw them again until 
some time after Mr. Marden’s death (Rec., p. 50). 

There is considerable confusion in the mind of the ap¬ 
pellee, Hopkins, as to when he first mentioned to Mrs. 
Marden the fact of the existence of these three deeds. 
Being asked if, prior to the receipt by him of a letter 
dated December 17, 1914, addressed to both himself and 
Mrs. Marden as executors, relating to the dividends on 
the stock of the Washington Civil Service School, he 
had ever mentioned to Mrs. Marden or to Mr. Ralston 
or to any one representing Mrs. Marden the fact of the 
existence of the three deeds, he replied: “I remember 
positively mentioning their existence to Mr. Richardson. 
1 think I had mentioned it to Mr. Ralston, but I am not 
so sure of that” (Rec., p. 56). 

Mr. Ralston testified that he and Mr. Richardson were 
counsel for both Mr. Hopkins and Mrs. Marden, as 
executor and executrix; that he returned to this country 
from Paris about the 10th of September, 1914, and his 
conferences were after that date; that he had some¬ 
thing to do with a proposed contract fixing Mr. Hop¬ 
kins’ claim for a one-fourth interest in Sherwood and 
Central Addition, but that he was not then informed 
that Mrs. Marden had executed deeds to these three 
subdivisions, conveying them to her husband, and, as 
he remembers, not until several months subsequent to 
that, probably about the succeeding February; that the 
deeds had never been exhibited to him, and his recollec¬ 
tion is that he first saw them in Mr. Clephane’s office; 
that at that time Mr. Clephane was representing Mr. 
Hopkins individually (Rec., p. 63). He also testified 
that Mr. Richardson was out of the city and would 
probably be away the next day and part of Friday 
(Rec., p. 64). 
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Mrs. Marden’s account of these deeds is thus detailed 
in her testimony (Rec., pp. 70-71: 

“Before 1 signed the deeds Mr. Marden said it 
was very unbusinesslike to have things con¬ 
ducted as they were; that in case anything should 
happen to me it would tie up the business affairs 
for perhaps years, because he could not go on with 
the business while I owned this property, until 
my estate would be settled; that he thought it 
better, for business reasons, for me to give him a 
deed to those properties, which I did. They were 
not to be acknowledged or recorded. I don’t 
remember that he said anything in the event I 
should survive him. 1 understood it was not 
necessary to record them then. I did not read 
the deeds particularly—not carefully. The deeds 
contain a special warranty by me to defend the 
title against all acts by me. 1 did not know at 
that time whether the deeds of trust that I had put 
on the property had been paid off. I did not know 
that, by signing these deeds I would be liable to 
pay the encumbrance out of my own estate. 

• ••••• 

“I know the neighborhood of 14th and U 
Streets. I remember a bank at the northwest 
corner, the United States Savings Bank. I re¬ 
member there was such a bank. I remember there 
was one called the 14th Street Savings Bank, at 
the northeast corner. I was never in the building 
on the northeast corner at any time in my 
life. I have seen Mr. DeLashmutt, whose signa¬ 
ture appears as notary on these three deeds. The 
first time I saw him was on March 23d or 24th, 
1915, in the bank which is now at the corner 
of 14th and U Streets, the northwest corner. 
I had been in that bank. I never had an account 
with the bank on the northeast corner; never had 
any business with it in any form. When I went 
into the bank on the northwest corner on the 
23d of March, 1915, I saw Mr. DeLashmutt. I 
had never seen him before. Mr. Hamburg was 
with me.” 





The appellant offered to prove also by the testimony of 
Maurice H. Hamburg that he went with Mrs. Marden to 
see Mr. DeLashmutt on the 23d of March, 1915; that 
he then introduced Mrs. Marden to Mr. DeLashmutt, 
and that DeLashmutt then and there acknowledged 
that he had never seen her before (Rec., p. 03), but this 
was excluded by the court; and evidence to the same 
effect by the appellant was also offered and excluded. 

It is indisputably established by the bill of the appellee 
and by the testimonv, that after Mr. Marden’s death the 
appellee was anxious and disturbed about two matters; 
namely, his claim to the Civil Service stock under the 
will, and his claim to a one-fourth interest in Sherwood 
and Central Addition. The appellant testifies that Mr. 
Hopkins came into the office one morning with a book, 
said something about the Civil Service stock, and asked 
her to sign it; that something in his manner, the trembling 
of his hand, warned her that she would better not, and 
she did not (Rec., p. 70). Asked about this, Mr. Hop¬ 
kins says he will not say that he did not ask her directly 
to transfer the stock; he does not remember that he did 
(Rec., p. 60). 

It was after the appellee’s anxieties in these respects 
were aroused that these deeds were produced by Mr. 
Hopkins. No evidence was offered tending to show that 
Mr. Marden ever did anything about the deeds or ever 
referred to them, after he is said to have delivered them 
to Hopkins with the request to the latter to put them 
where they could find them. 

When the deeds were offered counsel for the appel¬ 
lant objected to their being received for the purpose of 
proving the vesting of title , because the formal acknowledg¬ 
ment of the deeds had not been shown while the mere 
signing of the deeds was admitted; but the objection 
was overruled and the deeds were received (Rec., pp. 
52-3). 
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Section 499 of the Code, as amended by the act of 
June 30, 1902, provides when deeds shall take effect 
both inter partes and as to third parties, that is, creditors 
and subsequent purchasers. The language of that sec¬ 
tion is as follows: 

u When deeds to take effect. Any deed conveying 
real property in the District, or interest therein, 
or declaring or limiting any use or trust thereof, 
executed and acknowledged and certified as afore¬ 
said and delivered to the person in whose favor 
the same is executed, shall be held to take effect 
from the date of the delivery thereof.” 

This part of the section, it will be observed, is con¬ 
fined exclusively to when the deed shall take effect inter 
partes. Before it shall take efject , inter partes , it must be 
executed , acknowledged and certified and then, in that 
condition , delivered. Then follows the provision regu¬ 
lating its operation and effect as to creditors and subse¬ 
quent purchasers, which is as follows: 

“Except that as to creditors and subsequent 
bona fide purchasers and mortgagees without 
notice of said deed, and others interested in said 
property, it shall only take effect from the time 
of its delivery to the recorder of deeds for record.” 

The deed itself, it will be observed, is not a common 
law conveyance , but it is a statutory deed, and to have any 
validity must comply with the requirements of the 
statute. The fact that the statute is enabling, that is, 
permits a statutory transfer of title by compliance with 
its terms, but does not, in express terms, deny validity to 
a deed not executed in accordance with its terms, does not 
make it any the less obligatory that the provisions of 
the statute should be carried out in order that the deed 
should have validity. The language of the statute is 
that “any deed executed and acknowledged and certified 
as aforesaid and delivered shall be held to take effect from 
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the date of the delivery.” All four of these requirements 
being in the conjunctive. 

The necessary consequence of such legislation is that 
any deed not executed and not acknowledged and not 
certified shall not take effect. The Supreme Court of 
the United States has so held in unequivocal and em¬ 
phatic terms. 

In Clark vs. Graham, 6 Wheaton, 577, the court said, 
at pages 579-580: 

“Although there are no negative words in this 
clause, declaring all deeds for the conveyance of 
lands executed in any other manner to be void, 
yet this must be necessarily inferred from the clause 
in the absence of all words indicating a different 
legislative intent .” 

Obviously, without the aid of a statute, deeds such as 
these, though executed, acknowledged and certified 
would be utterly inefficacious to transfer title. The right 
to transfer title by this method is purely of statutory 
creation, and the statute makes no distinction among its 
several requirements; it is no more obligatory under the 
statute to execute than it is to acknowledge, no more 
obligatory to acknowledge than it is to have the acknowl¬ 
edgment certified, no more obligatory to do any one 
of these things than to deliver. If the acknowledgment 
may be dispensed with, so may execution or any of the 
other provisions. These various requirements are not 
alternative provisions, any one of which will give validity, 
but cumulative , in the conjunctive, and all are essential of 
performance in order that the deed may take effect. 

The decision of the Supreme Court of the United 
States in Clark vs. Graham, 6 Wh., 577, above cited, 
it would seem ought to be controlling in this jurisdiction. 

Numerous State court decisions are to the same effect. 
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In Merwin vs. Camp, 3 Conn., 35, Hosmer, C. J., 
says (p. 41): 

“The defendants claim title through the grant, 
in writing, of one Thomas Bunce, executed in the 
year 1072, and witnessed by one witness only. 
Twelve years previous to this supposed grant, the 
law was passed requiring two witnesses to a deed, 
and it has ever since remained in force. It has been 
contended, by the defendants, that the writing 
claimed to be a grant, was not a deed, but a trans¬ 
fer on the town books, authorized by the Act of 
1000. . . . The question, then, arises, was 

the grant of Bunce a deed, or a transfer on the 
town books? Most unquestionably it was the 
former. The writing purports to be an indenture; 
a term which denotes a deed of a particular 
description. It was signed, sealed and delivered; 
facts which constitute the precise definition of a 
deed, and which preclude the idea of a transfer on 
the books, which, from its nature, admits of no 
delivery. And the entry of the register on the 
supposed grant, exhibits the light in which the 
transaction was viewed by him: ‘Received of 
Capt. John Talcott, deed of land.’ On this point 
there exists neither doubt, nor serious question. 

“It, however, has been insisted, that the 
antiquity of the deed authorized a different 
application of the statute, from what it would, if 
it were a modern transaction. If the enquiry 
related to the proof of its execution, or the 
genuineness and authenticity of the instrument, 
the remark might have some foundation. But 
the precise question for determination , is, whether 
a deed with one witness only, is legally sufficient 
to transfer lands, when tested by the requirements 
of the statute. On this subject, whether the 
transaction originated yesterday, or a century 
since, constitutes no essential diversity. The 
statute law, from the existence of the deed to 
this moment, has been invariably the same; 
admit the authenticity of the deed to be the same; 
then, when the same measure is applied to the 
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same subject, the time of the authentication can 
not make any difference. From the same premises, 
the legal and logical result is precisely the same. 

“All pretence of title , then, on the part of the 
defendants , fails from the incompetency of Bunce’s 
deed, which constitutes an indispensable part of it” 

In French vs. French, 3 N. H., 234, Green, J., says 
(p. 254): 

“We are then to consider, whether the instru¬ 
ment was executed with such formalities as to pass 
a freehold under the statute of this state, passed 
February 10, 1791, entitled ‘an act declaring the 
mode of conveyance by deed,’ (1 N. H. Laws, 
190), there being but one subscribing witness. 

“It is enacted in the fourth section of that 
statute, as follows, viz: ‘That all deeds, or other 
conveyance of lands, tenements or hereditaments, 
lying in this state, signed and sealed by the party 
granting the same, having good and lawful 
authority thereunto, and signed by two, or more 
witnesses, and acknowledged by such grantor or 
grantors, before a justice, and recorded at length 
in the Registry of Deeds, in the county where 
such lands, tenements and hereditaments lie, shall 
be valid to pass the same, without any other act 
or ceremony in law whatever.’ 

“No doubt can be entertained, that all con¬ 
veyances, comprehended within this section of the 
statute, must be signed by two witnesses at least, 
in order to render them valid —the statute is 
peremptory in this particular, and it follows, that 
the plaintiff, by virtue of the instrument in 
question, can derive no title under this statute ” 

And in the same case, Richardson, C. J., says (p. 259): 

“The tenant’s claim to judgment in this case 
is rested by his counsel upon two propositions. 
In the first place, he has urged, that under the 
statute of February 10, 1791, entitled ‘an act 
declaring the mode of conveyance by deed,’ 
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nothing will pass by a deed, unless it be ‘signed by 
two or more witnesses.’ 

. . To the truth of the first proposition, 

we, without any hesitation, accede. The language 
of the statute is too plain and explicit to admit a 
doubt. In addition to this, it is understood to 
have been solemnly decided in this court, at 
November term, in the County of Strafford, 1813, 
in the case of Thompson vs. Bennet, that a deed, 
attested by one witness only, was not sufficient 
to pass real estate under the statute. This 
decision was recognized as law in the case of 
Smith vs. Chamberlain (2 N. H. Rep., 440), and 
the correctness of it has not been questioned in 
this case by the demandant’s counsel.” 

In Hendon vs. White, 52 Ala., 597, Brickell, C. J., 
says (p. 603): 

‘‘The Code declares conveyances for the aliena¬ 
tion of lands must be attested by one, or where 
the grantor can not write, by two witnesses. An 
acknowledgment of execution, before an officer 
authorized to take it, dispenses with the neces¬ 
sity of attestation. R. C., sections 1535-6. By 
the common law, neither attesting witnesses nor an 
acknowledgment of execution before a public 
officer was necessary to the validity of a deed. 
These constituted only evidence of authenticity, 
which compelled a party relying on the deed to 
proof of a different character from that he would 
otherwise be required to produce. Robertson vs. 
Kennedy, 1 Stew., 245; Dillingham vs. Brown, 38 
Ala., 311. Prior to the Code this rule of the com¬ 
mon law obtained here. Robertson vs. Kennedy, 
supra; Wiswall vs. Ross, 4 Port., 321. By the 
ancient common law a feoffment was the mode by 
which lands were conveyed. To its validity, 
livery of seisin was indispensable, and the livery 
implied publicity and the presence of witnesses. 
The statute of uses introduced the modes of 
conveyance now prevailing, which of themselves 
operate a tramsmutation of possession as effectu- 
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ally, in legal contemplation, as the livery of seisin 
at common law. In earlier days but few r could 
write or sign their names, and it was in this time 
it became the rule of law, that witnesses were not 
essential to the validity of conveyances. The 
publicity and notoriety attending livery of seisin 
were the only safeguards which could be practi¬ 
cally required as a protection against fraudulent 
and clandestine conveyances. Since the statute 
of uses, even while the common law rule was pre¬ 
vailing, it was but seldom a conveyance was not 
executed in the presence of attesting witnesses, or 
after statutes w ere passed authorizing an acknowl¬ 
edgment of execution before officers of the law r , 
that it w as not acknow ledged. Common prudence 
suggests to the parties the importance and neces¬ 
sity of procuring such evidence of execution. 

“The Code is something more than a mere 
compilation and revision of former statutes. Not 
only are many former statutes entirely omitted, 
but many of its provisions are repugnant to such 
statutes. In it are incorporated many of the 
expositions of the common law, pronounced by this 
court, and which had not been the subject of 
legislative enactment. So, in many of its pro¬ 
visions, it abrogates common law principles 
which the decisions of this court had firmly en¬ 
grafted on the jurisprudence of the state. . . . 

The sections under consideration can have but 
one office to perform in this view. They operate 
an abrogation of the common law rule, and 
substitute in its stead the essentials of an aliena¬ 
tion of lands. These essentials must be observed , 
or the alienatio?i is unauthorized and ineffectual. 
They can not be esteemed as providing a mere 
cumulative mode of conveyance, for at common 
law* the mode of conveyance prescribed would be 
valid and operative, and would have been gener¬ 
ally observed. As no conveyances are now in use 
here w r hich liverv of seisin ever attended, the 
purpose was to require as indispensable to an 
alienation of lands, an authentication of the 
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act partaking of the character of the conveyance 
by which it was done; as the title could pass 
only by writing, that there must be witnesses to 
its execution subscribing in writing, or an ac¬ 
knowledgment before an officer of the law author¬ 
ized to take and certify it. The safeguard against 
fraud, perjury, and clandestine conveyances is 
thus provided. Such safeguard is a necessity to 
the security of titles. 

“In the case of French vs. French (3 N. Hamp., 
234), in which the conveyance was very similar 
to that made by Walker to his daughter—a 
conveyance founded only on the consideration of 
love and affection, which was not attested by two 
witnesses as required by the statutes of that 
state, was declared invalid as a deed. A like 
decision, founded on a similar statute, was made 
by the Supreme Court of Connecticut, in Merwin 
vs. Camp, 3 Conn., 35. The statute of Ohio, 
passed in 1805, declared that deeds for the con¬ 
veyance of lands ‘Shall be signed and sealed by 
the grantor, in the presence of two witnesses, 
who shall subscribe the said deed of conveyance, 
attesting the acknowledgment of the signing and 
sealing thereof/ etc. A deed attested by one 
witness only, founded on a valuable considera¬ 
tion, was declared insufficient to pass the legal 
estate , and inadmissible as evidence of a con¬ 
veyance. Courcier vs. Graham, 1 Ham. (Ohio), 
154. The Supreme Court of the United States, 
in following this decision, was met by the objec¬ 
tion, that as other modes of conveyance than that 
prescribed were not expressly prohibited, the deed 
should be regarded as valid at common law. But 
the court said: ‘Although there are no negative 
words in this clause declaring all deeds for the 
conveyance of lands executed in any other manner 
to be void; yet this must be necessarily inferred 
from the clause, in the absence of all words indi¬ 
cating a different legislative intent.’ Clark vs. 
Graham, 6 Wheat., 577. The court of Appeals of 
South Carolina gave the same construction to a 
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similar statute of that State. Alston vs. Thompson, 
Cheves (Law), 271. The general rale is, that if a 
statute limits a thing to be done in a particular 
form or manner, it excludes every other mode; 
and affirmative expressions introducing a new 
rule imply a negative. Sedgwick on St at. & Cons., 
31. This rule appears to us to be peculiarly ap¬ 
plicable to the statutory provisions embodied in a 
code intended to supersede, as to the matters 
embraced in it, not only existing statutes, but 
common law principles. The instrument intended 
as a conveyance to Mrs. Spann, not being attested 
or acknowledged, ivas inoperative to pass to her 
the legal estate until its acknowledgment in 1868.” 

In Smith’s Lessee vs. Hunt, 13 Ohio, 260, Ezekiel 
Folsom had executed to the lessor of the plaintiff a 
mortgage deed on the premises in controversy on Febru¬ 
ary 21, 1835. The justice of the peace certified the 

acknowledgment thus, “Personally appeared-, 

who acknowledged that he did sign and seal the fore¬ 
going instrument, and that the same is his free act and 
deed.” It was objected that this was an insufficient 
acknowledgment, and that the deed was therefore 
inefficacious to pass the title. The court, by Wood, J., 
said (p. 269): 

“It has been held as often as the question has 
been made in our court, that the legal title to 
lands and tenements is not transmitted to the 
grantee by a conveyance, unless executed, sub¬ 
stantially at least, in pursuance of the requisi¬ 
tions of the statute. They require every species 
of deed to be acknowledged by the grantor, and 
such acknowledgment to be certified by the 
magistrate or person before whom it is made. Does 
the certificate in this case furnish any evidence 
of a compliance with the law? This must de¬ 
pend solely on the fact whether blank, and Eze¬ 
kiel Folsom, the grantor, are synonymous. If 
Folsom is blank and blank is Folsom, the execu- 
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tion of the mortgage is complete; but as no evi¬ 
dence is adduced to prove these facts, we know 
of no rule of law which will authorize us to infer 
that Ezekiel Folsom, the grantor, is just nobody 
at all; especially as he has conveyed his land twice, 
and an honest plaintiff, 70 years of age, has lost 
his entire property by the operation. 

“It is clear, we regret to say, that no legal 
estate was conveyed by this defectively executed 
mortgage to the plaintiff. The legal title remained 
in Folsom." 

In Catholic Cathedral vs. Manning, 72 Maryland, 116, 
McSherry, J., says (p. 132): 

“It has been insisted that the purchasers of 
lots in the old cemetery acquired under the 
certificates issued to them titles of which they 
can not now be deprived against their consent. 
These certificates undoubtedly purport to convey 
the title to the lots, but, though some of them were 
recorded, no one of them was ever acknowledged. 
By the Act of 1766, ch. 14, sec. 2 (November 
session), in force when these certificates were 
executed by the appellant, no estate in land of 
above seven years’ duration could pass unless the 
deed conveying the same was acknowledged in 
the way pointed out in that act or in some one of 
its supplements. A r o title, therefore, passed under 
these certificates." 

In Nickel vs. Brown, 75 Maryland, 172, Bryan, J., 
said (pp. 185-6): 

“The mode by which the legal title must be 
conveyed is distinctly provided in the twenty- 
first article of the Code of Public General Laws. 
The first section is as follows: 

“ ‘No estate of inheritance or freehold, or any 
declaration or limitation of use, or any estate 
above 7 years, shall pass or take effect unless 
the deed conveying the same shall be executed, 
acknowledged and recorded as herein provided. 




It will be seen that leaseholds for more than 7 
years are to be conveyed in the same manner as 
inheritances and freeholds. By the thirteenth 
section it is enacted that the deed must be 
recorded within six months; the fourteenth sec¬ 
tion provides that when acknowledged and re¬ 
corded, as directed, it shall take effect as between 
the parties thereto from its date; the fifteenth, as 
if from abundant caution, repeats the declaration 
of the first section that it shall not pass title 
unless acknowledged and recorded. The sixteenth 
section enacts that where there are two or more 
deeds conveying the same property, the one which 
is first recorded according to law shall be pre¬ 
ferred, if made bona fide and on good and valu¬ 
able consideration. These citations from the 
statute law show the indispensable necessity of 
the registration of deeds. The recording is the 
final and complete act which passes the title } 
until this is accomplished everything else is un¬ 
availing. As the recording is necessary to the 
passing of the title , it must follow as a matter 
of course that until the recording takes place y 
the title remains in the grantor 

In Parrott vs. Kumpf, 102 Ill., 423, Dickey, J., dis¬ 
cussing this question, says (p. 427): 

“Lastly, it is insisted ‘that the law with regard 
to the acknowledgment of deeds and mortgages is 
unconstitutional and void, as impairing the obli¬ 
gation of contracts.’ The claim is, ‘that deeds 
and mortgages are contracts, and that after they 
are signed by the parties then the contract is com¬ 
plete, and if not acknowledged at all, the contract 
is good between the parties.’ Whether a contract 
be complete by the mere signing by the parties, 
depends upon the law of the place at the time 
when the contract is signed. It is within legisla¬ 
tive power to enact, as to future contracts, that 
the same shall not be binding or effective in any 
way without a seal, or without an acknowledg- 




ment of a specific kind, or without being recorded. 
Where any such enactments are in force, papers 
purporting to be contracts, though signed by the 
parties, are not in reality contracts at all until 
the statutory condition be complied with. Such 
statutes do not impair the obligations of a con¬ 
tract. They simply prescribe what shall be essen¬ 
tial to constitute a valid contract. No constitu¬ 
tional provision forbids such enactments .’’ 

In the case of In re Delehanty’s Estate, 95 Pacific 
Reporter, 109, involving the question whether an 
unacknowledged deed could pass title, Campbell J. 
said (p. Ill): ’ ** 

“We need not pursue the reasons for this here, 
because the instrument before us, even if it was 
voluntarily executed, does not operate to convey 
real estate, since it is not acknowledged as pro¬ 
vided by our statute. Lewis vs. Herrera, 85 Pac., 
245, affirmed on appeal by the Supreme Court of 
the United States, 28 Sup. Ct., 412. Paragraph 
1904 Rev. St., 1901, authorizes the probate court 
to assign shares of real estate only to the heirs, 
or to persons to whom they have ‘conveyed;’ and 
that court has no authority to assign the share of 
an heir to another who does not hold a valid 
conveyance of the title.” 

It is not contended that the deeds were not admissible 
in evidence as proof of the admissions contained in them. 
They would have been admissible for that purpose if 
they had been letters or postal cards. Both in her answer 
and testimony the appellant admitted that she signed 
the papers, but she denied that they were executed 
and delivered as deeds of conveyance to pass title, and 
that was the ground of the objection (Rec., pp. 52-53). 

4 he j eal purpose of the deeds would seem apparent from 
the e\ idence. The appellant and her husband were 
without lineal heirs. If Mrs. Marden had predeceased 




tier husband, her collateral heirs would succeed to her 
estate unless she left a will. He suggested these deeds 
with a view to using them as evidence in that emergency. 

The court below, in its opinion, treats Mrs. Marden as 
accusing her husband of perpetrating a fraud by having 
a false attestation and a false certificate of acknowledg¬ 
ment to the deeds. But neither Mrs. Marden nor any 
witness called by her testifies or initimates that Mr. 
Marden did that. True she does charge the certificate 
to be false, and of necessity fraudulent, but she does not 
accuse Mr. Marden of procuring the certificate. He 
was not interested in those deeds. His interest was for 
a particular purpose for which acknowledgment was 
unnecessary, and even that interest had passed with his 
predecease, as he left all this real estate, if it was his to 
dispose of, to his wife. Mr. Hopkins, however, had 
the highest interest in them. He did not pretend 
to any contract or agreement with Mrs. Clara A. Marden 
for the one-fourth interest in Sherwood. His claim 
was under Edwin R. Marden, and unless he could estab¬ 
lish title in him, he could not possibly prevail, except as 

a matter of grace and favor. 

Mrs. Marden, on the other hand, had no material 

interest to advance by falsely testifying. Ihe residuary 
clause of the will passes the title in the three tracts to 
her, if it be adjudged to be in her husband. The truth 
could do her no injury, perjury could not advance her 
interest. Mr. Hopkins’ recollection about deeds of con¬ 
veyance is shown by the record to be singularly unreli¬ 
able. In the fifth paragraph of the appellant’s bill it is 
averred that the testator, in his lifetime, had conveyed to 
her the dwelling house on Sixteenth Street which he had 
assumed to devise to her by the third paragraph of the 
will (Rec., pp. 17-18). In answering that paragraph the 
appellee, Hopkins, says “having no knowledge on the sub¬ 
ject, he is unable to state when, if at all, the said testator 
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conveyed to her the dwelling house therein referred to” 
(Ret*., p. 36). Yet the record shows that Mr. Hopkins 
himself made the conveyance to her. On December 22, 
1910, Marden and wife conveyed the property to Hop¬ 
kins, by a deed duly executed, acknowledged and 
recorded. On the same day Earl P. Hopkins and his 
wife by deed conveyed the property to Clara A. Marden 
(Rec., pp. 90-93). 

In the cross-examination of Mrs. Marden, it was 
apparently sought to show that a probable reason for 
the title to property, or the deposit of funds in the bank, 
being in the name of Mrs. Marden was because Mr. 
Marden had unsatisfied judgments against him, in 
Chicago. No record of those judgments was offered or 
produced, and the only evidence that there were any 
such judgments is from the cross-examination of Mrs. 
Marden, from which it also appears that the judgments 
were against her as well as against her husband (Rec., 
p. 72), so that she was in no better position to hold title 
than he was so far as those judgments are concerned. 
Moreover, as the testimony of Hopkins and Mrs. Marden 
both show, Mr. Marden did have property in his own 
name before these conveyances to her, such as the Marden 
Building and the Sixteenth Street property, and he was 
conducting an active business under his own name in the 
most public manner. 

The answer of Mrs. Marden to the appellee’s bill was 
filed October 20, 1915 (Rec., p. 24). In the tenth para¬ 
graph she gave formal and complete notice to the appellee 
that the validity of the deeds was challenged, and the 
grounds thereof. She admitted the signing of the deeds; 
that fact was not in issue. But she denied the acknowl¬ 
edgment, that fact was in issue. Her answer states: 
“She never acknowledged the same before any notary 
public or other officer. . . . That she never acknowl¬ 

edged the same before William R. De Lashmutt, or 
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that she ever met said William R. De Lashmutt until 
recently during the month of March, 1915, when she 
was introduced to him, on which occasion he admitted 
he had never met this defendant before” (Rec., 
p. 28). The deeds purport to have been acknowledged 
on May 7, 1912, so that this first meeting with De 
Lashmutt was nearly three years later. 

It is somewhat remarkable, the manner in which the 
appellee sought to avoid meeting the issue thus raised 
by the answer; namely, that the deeds had never been 
acknowledged before the notary or any other officer. 
The notary whose certificate teas thus challenged by the 
answer ivas not called as a witness at all. Instead of 
that, one Richard Street, purporting to be a subscribing 
witness to the deed, was brought on here from Brooklyn, 
New York, on March 21, 1916, nearly six months after 
the answer had been filed, to give a deposition. This 
ivitness did not even pretend to know Mrs. Clara A. 
Marden. After identifying his own signature as an at¬ 
testing witness, and saying that Mrs. Marden acknowl¬ 
edged the papers in his presence, he states: 

“William R. DeLashmutt, whose name appears as a 
notary on these deeds, introduced me to Mrs. Marden ” 
(Rec., p. 49). When interrogated on cross-examination 
as to his acquaintance with Mrs. Marden, he states: 
“I knew Mrs. Marden, I guess, for several months, but 
was not personally acquainted with her. Just knew 
her by her presence in coming in there. Never saw her 
anywhere else than in the United States Trust Company. 
Knew that she was Mrs. Marden before she signed her 
name to these deeds. Mr. DeLashmutt had told me who 
she was. Mr. DeLashmutt was personally acquainted with 
her. . . . Mr. DeLashmutt and Mrs. Marden were 

there together, and he called me over and said: ‘Now, 
Mr. Street, these are certain papers that Mrs. Marden 
has signed/ and she acknowledged them to be her signa- 





55 


ture before me and him. . . . Mrs. Marden just 

said she acknowledged them to be her signature. . . . 

Have never seen her since’’ (Rec., p. 49). 

He further testified: “Mr. Marden was not present. 
I never saw him ” (Rec., p. 50). 

So it is seen that the sole proof of the identity of the 
person who acknowledged these deeds, if any one did so 
acknowledge them, depends upon hearsay; the state¬ 
ment made by the notary, whose official certificate was 
challenged by the pleadings, but who ivcis not called as a 
witness, to the witness, Street, who had no personal knowl¬ 
edge. 

For more than six months the appellee had had the 
most formal and positive notice that appellant denied 
having acknowledged these deeds; that she denied ever 
having met the notary whose certificate was attached 
to the deeds until nearly three years after their alleged 
acknowledgment; and that she affirmed that on the 
occasion when she did meet him he admitted that he 
had never met her before. And yet this notary was not 
called as a witness to meet that allegation. 

The witness Street speaks of the person whom he 
saw as one that he had frecpiently seen in the bank, but 
always alone; did not know what she was doing there; 
that he thought she had an account there. While the ap¬ 
pellant positively testifies that she was never in the 
building in her life, and never had an account there, and 
never had any business with the establishment. If she 
had had an account there, as Street conjectured, how easy 
to have proved it. If not, why would she be constantly 
in the bank alone ? 

She would not be going there to make acknowledg¬ 
ments because the appellee, Mr. Hopkins, testifies that he 
was a notary public in 1912; that he was appointed in 
1910; that he had taken a great many acknowledg¬ 
ments of Mrs. Marden, he should say a hundred or more 
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Rec., p. 52). Yet he was not called upon to take this one. 

It appears, then, that these deeds passed into the 
possession of Mr. Hopkins; he was their custodian, and 
that he placed them in the safe; and they never saw the 
light of day until after Mr. Marden’s death, and were 
never exhibited to the counsel of the executors, or to Mrs. 
Marden, until after differences had arisen between the 
appellant and the appellee, and the appellee had retained 
other counsel. They were then produced, not from Mr. 
Martlcn's office, not from any repository of the executors, 
not from the counsel of the executors , but from the custody 
of Mr. Hopkins' personal counsel. 

Of course, there was no impropriety in their being in 
the possession of the counsel for Mr. Hopkins. That is 
prcciselv where thev should have been if thev were 
muniments of his claim of title, or necessary to the 
maintenance of his alleged rights. 

The record shows that Edwin R. Marden never, in 
his lifetime, asserted any title under these deeds. No 
rights were ever asserted under them until the ap¬ 
pellee, Hopkins, invoked them for his benefit, after 
Marden’s death. 

The fact that Marden never formally accounted to his 

wife for the proceeds of sale is of no consequence; he 

continued to give her large sums of money, both before 

and after the date of the deeds. Neither was Hopkins 

recognized in the accounts as being entitled to a fourth. 

% 

“The course of business was that the Realty 
Corporation, as selling agent, received the money, 
retained one-third as commission, and distributed 
the balance to Mrs. Marden. The records show 
no checks to Mrs. Marden nor to Mr. Hopkins” 
(Rec., p. 62). 
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III. 

The Claim of Equitable Conversion. 

Of course, if Villa Park, Villa Park Heights, and Sher¬ 
wood are, as here contended, the property of Mrs. 
Clara A. Harden, no question of conversion could arise 
with respect to them. But even if they, like ( entral 
Addition, were the property of Edwin R. Harden, no 
adjudication that there has been an equitable conver¬ 
sion of any of the land could properly be made in this 
case, because there is no evidence in the record and there 
was none before the court below which could properly be 
the basis of an adjudication. The nature of the acts from 
which the equitable conversion was to be deduced has 
never been laid before the court. 

There was a somewhat academic discussion between 
counsel and between the court and counsel when 
the court met to dispose of the case in August, as to 
what sort of contract with respect to the purchase of land 
would constitute a conversion. But the contracts themselves 
in this case were not before the court; none had been offered 
in evidence and the whole discussion was hypothetical. 
This is demonstrable from a reading of the discussion 
itself which is set out, verbatim, in the record (Rec., 
pp. 75-76). 


Appellee’s Claim to a Fourth of Sherwood and Central 

Addition. 

This claim of the appellee is not in issue now. It was 
conceded to him during the trial, was only qualifiedly 
questioned by Mrs. Marden’s answer, is secured to him 
by the decree, from which the appellant did not appeal, 
and represents a splendid return for a trifling outlay. 
Nevertheless, it is so interwoven with the other ques- 
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tions in the case and involved in the court’s opinion that 
a reference to the subject can not be omitted. 

As it appears to counsel the court, in its opinion, ap¬ 
parently reflected upon Mrs. Marden and her counsel for 
the course taken by her, generally, and particularly for 
not admitting, without proof, Hopkins’ right to a one- 
fourth interest in the properties, as claimed by him, 
saying in this connection: 

‘‘In the first place she said her husband told her 
that Mr. Hopkins was entitled to a one-fourth 
interest in those properties. Yet she forces him 
to produce the legal evidence of that fact” (Rec., 
p. 44). 

Her counsel assume full responsibility for the course 
taken but respectfully submit that the attitude of the 
appellant upon this question and the others in the case 
is not otherwise than creditable to her. In regard to this 
matter, she says in her answer with respect to Sherwood 
as follows (Rec., p. 27): 

“Further answering said paragraph, this defend¬ 
ant denies that the plaintiff paid one-fourth of the 
cash payment for the purchase money of ‘ Sherwood,’ 
as she paid the whole thereof herself in the manner 
herein specifically set forth; she denies that he gave 
his note for one-fourth of the deferred payment, 
as she gave her own note signed solely by herself 
therefor, and secured by deed of trust thereon.” 

• ••••• 

“But she is advised and believes and therefore 
avers, that as the said Edwin R. Marden did not 
own ‘Sherwood’ but the same belonged solely to 
this defendant, said Marden could not lawfully 
agree to give plaintiff a one-fourth interest therein. 
Nevertheless this defendant says that if it be estab¬ 
lished by competent evidence that plaintiff did pay 
one-fourth of the purchase money for ‘ Sherwood ’ 
through contribution to the payment oj the deferred 
purchase money, contrary to this defendant’s 
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information and belief in that regard, or that he 
paid cne-fourth of the purchase price of ‘Central 
Addition’ she is willing to ratify and confirm the 
said supposed agreement with her said husband to 
give him a one-fourth interest in both of said 
tracts or either of them as the said evidence may 
establish such payments.” 

And she further says in her answer (Rec., p. 29): 

“It being represented to her by the plaintiff 
that he was entitled to one-fourth of the returns 
from ‘Sherwood’ and ‘Central Addition,’ and 
having no knowledge of the situation of affairs 
and being advised from other sources that such 
right had been recognized and admitted by her 
husband , she made no inquiry whatever as to his 
claim and assumed its correctness, and is still 
ready to admit • it should it be shown to be well 
founded . It was only when she learned certain of 
the details of those transactions and that he 
founded his claims upon the assertion that he had 
paid one-fourth of the purchase money for said lands, 
which was contrary to her information and under¬ 
standing, that she considered it necessary to have 
the basis of his claim definitely stated and estab¬ 
lished by formal proof.” 

The information which the appellant had from her 
husband on the subject was not that Hopkins was 
entitled to a fourth interest as stated by the court, and 
was quite different from what Mr. Hopkins sets up in 
his bill, and simply indicated the purpose on Mr. Mar- 
den’s part to make a gift to Mr. Hopkins. What she 
says her husband told her is this (Rec., p. 70): 

“Prior to Mr. Marden’s death, he told me when 
he negotiated for Sherwood that Mr. Hopkins had 
a great deal of sickness and expense and he ad¬ 
vanced the money for Mr. Hopkins to have a 
quarter interest in Sherwood. 7 do not know of any¬ 
thing else. I know little or nothing about Central 
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Addition. He said Mr. Hopkins was to have a 
quarter interest in Central Addition. No part of 
that quarter interest was paid to me in any way. 

Mr. Hopkins, in his testimony, admits that prior to 
the trial he had never informed Mrs. Mar den of the basis 
of his claim. Thus he testified (Rec., pp. 55-56): 

“It is a fact that I never had any controversy 
or any discussion with Mrs. Marden prior to the 
death of her husband with respect to my interest 
in Sherwood or Central Addition or any of the 
other Marden enterprises. I never told her what 
I had or what I claimed to have , and she never 
asked me. I would not like to say that I never 
had a conversation with her on the subject. I 
can not remember. I can not remember ever hav¬ 
ing stated to her, prior to Mr. Marden’s death, 
what mv interest was, or her having asked me a 
word on that subject. 

“Prior to testifying on yesterday, I never showed 
to Mrs. Marden or to any one representing her, 
any of the checks, or writings or documents, which 
1 have offered in evidence tending to establish my 
interest in Sherwood or Central Addition.” 

The attitude of Mrs. Marden with respect to this 
claim is shown to have been simply this, that if Mr. 
Hopkins showed any equitable claim, as between him¬ 
self and Mr. Marden, to a one-fourth of these properties, 
she would not only waive all technical barriers to its 
assertion, but even admit it with respect to her own 
property, as to which Mr. Marden had no power to 
create any such interest. 

No obstacles were interposed to his showing this 
equitable claim as between Alarden and himself. He 
was permitted, without objection , to testify fully as to 
alleged conversations and transactions with the deceased, 
in support of his claim. 

So far as her information from Mr. Marden was con- 
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cerned, there was nothing contractual about it. It 
was the plainest form of gratuity as stated to her by her 
husband. Bearing in mind the facts that she had herself 
paid the entire purchase money, by furnishing the cash 
and signing the notes; that so far as knowledge derived 
from her husband went, Mr. Mar den contemplated a 
benefaction to Hopkins; that Hopkins had never dis¬ 
closed to her or to her counsel,.any of the bases of his 
alleged claims, and the positive averment in his bill 
that “one-fourth of the purchase money for Sherwood 
. was furnished by the plaintiff herein” (Rec., 
p. 5), which she knew conld not be an accurate statement , 
was it at all discreditable in her, after he had filed 
his bill against her, to require him to disclose the 
real facts, especially as in the same answer she 
waived all technical objection and agreed that 
if he showed an equity as between himself and her 
husband she would ratify it? It is respectfully sub 
mitted that her course in this regard is wholly commend¬ 
able and that upon the facts disclosed her counsel would 
have been remiss in their duty to have advised a dif¬ 
ferent course. 

It is respectfully submitted that the parts of the 
decree appealed from should be reversed. 

MYER COHEN, 

WILLIAM G. JOHNSON, 

Counsel for Appellant . 
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Statement of Facts. 

This litigation arises over the attempt to settle a 
large estate of which both the appellee Hopkins and the 
appellant Mrs. Marden are joint executors. Under the 
will of her husband Edwin R. Marden the appellant here 
receives a legacy of $25,000 (Rec., p. 21). She is also 
the residuary devisee and legatee of the estate (Rec., 
p. 23). Assuming certain real estate decreed by the 
court below to be a part of the estate of her deceased 
husband, to have been rightly so decreed, this residuary 
estate is worth about three hundred thousand dollars 
(Rec., pp. 10, 23, 59, 80). If this real estate is not part 
of the testator’s estate it belongs to the widow in her 
own right, having been purchased with moneys given 
to her by her husband (Rec., p. 73). 




Appellee Hopkins who was (to use the language of the 
will) the “esteemed friend and business associate” of 
the testator, receives as a legacy the stock in the AYash- 
ington Civil Service School owned by the testator (Rec., 
p. 22), which at its par value is worth $10,000 (Rec., 
p. 88); also one-fourth of the stock owned by the testator 
in the Model Printing Company worth not nearly so 
much (Rec., pp. 22, 81). He receives no part of Mr. 
Marden’s estate except these bequests. 

Mr. Hopkins had been closely associated in business 
with the testator since April, 1900. At that time he 
had just resigned as vice-president of the National Cor¬ 
respondence Institute and was engaged in preparing 
courses of instruction for a Civil Service Correspondence 
School, with the idea of starting such a school. Mr. 
Marden hearing of this, stated to Mr. Hopkins that he 
would like to take an interest in such a school. At that 
time Hopkins did not have the courses prepared and 
was not ready. In the following August everything was 
ready (Rec., p. 55), and an agreement was entered into 
between Hopkins and testator under which the YY 7 ash- 
ington Civil Service School was to be incorporated with 
a capital stock of $15,000, of which $10,000 should be 
common stock and $5,000 preferred stock. Of the 
common stock Hopkins was to receive $5,000 in return 
for the plans, material and courses of study which he 
had prepared; Marden was to receive $5,000 of the com¬ 
mon stock, apparently as a gift, and to purchase the 
remaining $5,000, being preferred stock, at par (Rec., 
pp. 77, 78). 

The \Y T ashington Civil Service School, the stock in 
which, owned by the testator, was bequeathed to Hop¬ 
kins, was organized by Hopkins, who under the terms of 
the agreement with Marden was “to assume entire 
charge of the company and to use his best efforts to 
make the business profitable.” From its organization 



to the present time Hopkins has been its president 
(Rec., pp. 55, 77). The school has attained such a large 
measure of success under Hopkins’ administration that 
its stock is now worth considerably more than par (Rec., 
p. 59). It is the $5,000 of common stock for which 
Marden paid nothing, and the $5,000 of preferred stock 
for which he was to pay par eleven years ago, that he 
bequeathed to Hopkins. 

Marden’s business consisted largely in buying real 
estate as acreage property, subdividing it and selling 
it in lots. Sales were made through the defendant 
National Cooperative Realty Company, which received 
one-third of the proceeds of the sales and paid the 
balance over to the appellee Hopkins and the testator 
Marden in the proportions to which they were respec¬ 
tively entitled, as will hereinafter appear (Rec., pp. 6-8, 
29). 

Among the property purchased by Marden were four 
tracts of land described in this litigation as Villa Park, 
Villa Park Heig hts, Sherwood, and Central Addition. 

“Appellee HopkiTTs^paid one-fourth of the purchase money 
for Sherwood and Central Additio n (Rec., pp. 54, 55), 
but no f ormal writing evidencing this fact had ever passed 
between Marden and Hopkins. The distribution made 
by the National Cooperative Realty Company of the 
proceeds of sales received from Sherwood and Central 
Addition prior to Mr. Marden’s death was in the pro¬ 
portion of one-fourth to Hopkins and three-fourths to 
Marden. After Mr. Marden’s death Mr. Hopkins con¬ 
tinued with Mrs. Marden’s acquiescence to receive his 
one-fourth (Rec., pp. 6-8, 29). 

Villa Park, Villa Park Heights, and Sherwood had 
been purchased by Marden between February, 1 910, 
and March, 1911. The title to these three subdivisions 
had been taken in the name of Mrs. Marden, although 

the money to purchase them had been turned over by 

! 
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Mr. Marden to his wife, and her checks made the initial 
payments on Villa Park and Sherwood, although the 
payment on Villa Park Heights was made by Mr. 
Marden’s own check (Rec., pp. 26, 73). It seems to 
have been Mr. Marden’s practice up to 1912 to place all 
his real estate in his wife’s name (Rec., pp. 2-4, 25, 27), 
even his own home having been placed in her name 
(Rec., pp. 89-91). To such an extent was this carried 
that certain stocks which Marden really owned had 
been placed in Hopkins’ name (Rec., p. 55). This is 
probably accounted for by the fact that when Marden 
came to Washington he was heavily indebted and had 
judgments against him which he did not remove until 
about 1912 (Rec., p. 72). After these judgments were paid 
he took the title in his own name to the next piece of real 
estate he purchased, to wit: Central Addition (Rec., 
pp. 4, 25). 

The plan of marketing this property was to sell lots 
of ground in the various subdivisions by disposing of the 
same to the purchaser either for cash or part cash and 
part deferred payments (Rec., pp. 5, 6, 27, 28). Con¬ 
tracts were entered into with various purchasers to pay 
for their lots in installments, deeds to be given when the 
purchase money should reach the amount agreed upon 
with the respective purchasers, the deferred purchase 
money then to be evidenced by promissory notes usually 
secured by first deeds of trust upon the property sold 
(Rec., pp. 8, 29). One of the questions in this case is 
whether the real estate unsold at the time of ]\4r. ]\4ar- 
den’s death which was subject to these contracts of 
sale, is not to be treated as personal property instead of 
real estate, under the doctrine of equitable conversion. 

The course of dealing above outlined was followed 
up to the time of the death of Marden and was continued 
thereafter by his widow the appellant, as well as by the 
appellee Hopkins and the National Cooperative Realty 




Company (Rec., pp. 8, 28), until Mrs. Marden attempted 
to. terminate the authority of the National Cooperative 
Realty Company to continue the former arrangement 
(Rec., pp. 10, 11, 30). 

After the judgments against Mr. Marden had been 
satisfied, Mrs. Marden quit-claimed to her husband all 
the interest in Villa Park, Villa Park Heights and 
Sherwood (Rec., p. 53). These quit-claim deeds each 
recite that her husband had paid for the three pieces of 
real estate mention ed “out o f his own funds, and had 
the title thereto conveyed to the party of the first part, 
his wife, as trustee for him and to dispose of and convey 
same as he might from time to time direct” (Rec., p. 
53). Notwithstanding these solemn recitals in the three 
deeds mentioned, Mrs. Marden denied in her answer 
filed in these proceedings and has since denied that any 
part of the purchase price for these properties was paid 
bv her husband or was furnished out of his own funds. 
She also denies that the title thereto was taken in her 
name upon any understanding or agreement between 
herself and her husband that she was to hold the title 
thereto as trustee for him to dispose of and convey the 
said real estate as he might from time to time direct 
(Rec., p. 25). 

This, of course, raises a very vital question in the 
administration of the estate which must be settled before' 
it can be closed. ^ 

After Marden’s death, when the time came for filing 
an inventory of the estate, Mrs. Marden, the appellant, 
denied that the estate had title to the three subdivisions 
embraced in the deeds above referred to and claimed that 
both the legal and equitable title was in her (Rec., pp. 
9, 30). She locked up in her private safe to which her 
co-executor had no access, the various notes for deferred 
purchase money given by purchasers of lots in these 
subdivisions (Rec., pp. 10, 30). 
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Mrs. Marden never, until the filing of her answer in these 
proceedings, disputed Mr. Hopkins’ right to a one-fourth 
interest in Sherwood and Central Addition. On the con¬ 
trary, she had always recognized it and had paid him his 
one-fourth of the proceeds of sales of lots in these sub¬ 
divisions (Rec., pp. 8, 29). But as there was nothing 
on the land records to evidence Hopkins’ one-fourth 
interest, he repeatedly endeavored to obtain from her a 
declaration of trust. While she never disputed his right 
to it, she always put off executing it in the endeavor to 
get Hopkins to admit that the title to the real estate 
in Villa Park, Villa Park Heights and Sherwood belonged 
to her and not to her husband (Rec.,' pp 11, 31). ^This 
Hopkins, could not, consistently with his duty as 
executor of the estate, do. __It therefore becam e neces- 
sarv for him to file the bill in equity case No! 33,492," 
to establish his rights in this real estate. To this bill 
the National Cooperative Realty Company was a neces¬ 
sary party because it held funds arising from the sale 
of this property which it could not distribute while the 
dispute between Mrs. Marden and Hopkins was un¬ 
settled. The objects sought to be accomplished by this 
bill can perhaps best be summarized by quoting from 
paragraph 21 thereof (Rec., pp. 13, 14). 

“And plaintiff is advised that this honorable 
court will be unable to determine the proper 
method of distributing the fund held by the 
parties to this suit arising from the sales of real 
estate as in this bill set forth, without determining 
« first, whether the said Clara A. Marden was, at 
the time of the death of the said Edwin R. 

| Marden, the owner of Villa Park, Villa Park 
Heights, and of all or a portion of Sherwood; 
second, whether the real estate under contract 
of sale at the time of the death of the said Edwin 
R. Marden is to be considered as real or personal 
estate, and if personal estate, whether plaintiff 
and the defendant Clara A. Marden are charge- 
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able with same as executors of said estate; third, 
the rights in Sherwood and Central Addition to 
which this plaintiff may be entitled. Plaintiff is 
advised that a settlement of these questions must 
necessarily determine to whom and in what pro¬ 
portions the fund which is now being retained as 
hereinabove recited, by the defendant National 
Cooperative Realty Company, should be dis¬ 
tributed and for this reason the said defendant 
National Cooperatve Realty Company is made a 
party to this suit and this honorable court re¬ 
quested to decree its duty in the premises; that 
a decision as to the distribution of said funds 
must necessarily determine the interest of plain¬ 
tiff in Sherwood and Central Addition as afore¬ 
said; and that in so deciding, in order to afford 
complete relief, it would be proper that this 
honorable court should proceed to decree a par¬ 
tition of the said real estate.” 


After the bill was filed, and before answer, Mrs. Mar- 
den so modified her instructions to the National Co¬ 
operative Realty Company that it is no longer inter¬ 
ested in the result of these proceedings (Rec., p. 30). \ 

When Mrs. Maiden’s answer was filed, very much to 
the surprise of the appellee Hopkins, she denied for the 
first time his right to his one-fourth interest in Sher- 
• wood and Central Addition, denying it in a rather 
equivocal way, to be sure, but nevertheless in such 
manner as to require Hopkins to strictly prove his claim 
(Rec., pp. 29, 31). 

She af tfp^^ 1 ^ 1 hpr hil Litt equity causeJ&u33,827, 
as king a construc ting of w ill tRer—.p. 171. _ 

Excluding certain minor issues as to which there is 
now no further controversy, the issues presented when 
these consolidated causes were called for hearing, there¬ 
fore, were: \ 

1. Whether HopVins was entitled to his one-fourth 
interest in SherwoocKand ventral Addition. 
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2. Whether Mrs. Maiden was the owner of Villa Park, 
Villa Park Heights and Sherwood, or whether they 
belonged to the estate. 

3. Whether so much of the real estate under contract 
of sale at the time of Marden’s death was to be considered 
as real or personal property; that is, -whether under the 
doctrine of equitable conversion it was to be treated 
as personal estate for which the executors should account 
in the Probate Court. 

4. The proper construction of the will of Mr. Marden 
with regard to the legacy to Mr. Hopkins. 


ARGUMENT. 

I. 

Was Hopkins Entitled to His One-Fourth Interest in 
Sherwood and Central Addition? 

The court below decreed that he was, and from this 
portion of the decree no appeal has been taken. This 
question is therefore not before this court for deter¬ 
mination. But as stated by appellant on page 57 of her 
brief, this feature of the controversy “is so interwoven 
with the other questions in the case and involved in the 
court’s opinion that a reference to the subject can not 
be omitted.” 

Mr. Hopkins’ one-fourth interest in Sherwood and 
Central Addition had always been recognized by Marden 
and by the National Cooperative Realty Company which 
distributed the funds. It is admitted by Mrs. Marden 
in her answer in equity case No. 33,492 ( Rec., pp. 28, 
29), that the following allegations in the bill of complaint 
in that case are true, to wit: 

“During the balance of the life of the said 
Edwin R. Marden lots of ground were sold under 
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the contracts hereinabove referred to, the pur¬ 
chase money collected, the notes given for de¬ 
ferred payments received by the said Edwin R. 
Marden as aforesaid, and accounts were periodi¬ 
cally stated and distribution made between the 
said Edwin R. Marden, the said defendant Na¬ 
tional Cooperative Realty Co., and plaintiff, 
upon the basis of one-third to the said defendant 
National Cooperative Realty Co., one-fourth of 
the net proceeds of the sales of Sherwood and 
Central Addition as aforesaid, to the plaintiff, 
and the balance to the said Edwin R. Marden . v 


After Mr. Marden’s death Mrs. Marden kept up the 
same plan of distrihxttion of funds , as is evidenced by her 
admission in the answer (Rec., p. 29), that the following 
statements in the bill of complaint (Rec., pp. 7, 8), are 
true: 

“Prior to the 1st day of October, 1914, moneys 
received from the sale of lots under the contract 
with the defendant National Cooperative Realty 
Company, had been received by the said defend¬ 
ant Realty Co., deposited in its general account, 
and settlements made by it with the plaintiff and 
with the said Edwin R. Marden, and after the 
death of the latter then with his estate, upon which 
settlements one-fourth of the net proceeds of 
sales of lots in Sherwood and Central Addition 
aforesaid were paid to the plaintiff. On the 30th 
day of September, 1914, it having been ascer¬ 
tained that the defendant Realty Co. was heavily 
indebted to the owners of the subdivisions afore¬ 
said, it was determined by the defendant Clara A. 
Marden and the plaintiff, that all the moneys to 
be derived from sales of lots as aforesaid, should 
be by said defendant Realty Co., paid over in 
gross, without deducting its commissions, and 
the commissions and other items due to the said 
defendant Realty Co., should be credited to it 
as against the amounts due by it as aforesaid. 
From that time down to the 12th day of April, 
1915, the said defendant Realty Co., paid over 
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the moneys received by it as aforesaid to the 
defendant Clara A. Marden and the plaintiff, as 
trustees, and the said moneys were deposited by 
them as trustees, as aforesaid, in the National 
Metropolitan Bank, subject to their joint check. 
The said Clara A. Marden and plaintiff made peri¬ 
odical distribution of the funds so received by 
them as trustees as aforesaid, paying to plaintiff 
one-fourth of the net proceeds of sales made in 
Sherwood and Central Addition as aforesaid, 
the balance to the defendant Clara A. Marden, 
with the exception of the balance due from the 
sales of lots in Central Addition, which balance 
was paid to the said Clara A. Marden and 
plaintiff as executors as aforesaid.” 

How contrary all this is to the statement of appel¬ 
lant’s witness that the record shows no check to Mr. 
Hopkins (Rec., p. 62)! 

In Mrs. Marden’s answer on page 29, in explanation 
of the fact that she consented to distribution being made 
of one-fourth of these proceeds to Mr. Hopkins, she 

says; . . 

“Further answering she says that it being 

represented to her by the plaintiff that he was 
entitled to one-fourth of the returns from “Sher¬ 
wood” and “Central Addition,” and having no 
knowledge ol the situation of affairs and being 
advised from other sources* that such right had 
been recognized and admitted by her husband, 
she made no inquiry whatever as to his claim 
and assumed its correctness, and is still ready to 
admit it should it be shown to be well founded. 
It was only when she learned certain of the de¬ 
tails of those transactions and that he founded 
his claims upon the assertion that he had paid 
one-fourth of the purchase money for said lands, 
which was contrary to her information and 
understanding, that she considered it necessary 
to have the basis of his claim definitely stated 
and established by formal proof.” 


♦Italics ours. 
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In making this statement it is respectfully submitted 
that she was not entirely frank with the court, because 
Mr. Hopkins’ one-fourth interest had been discussed 
with Mrs. Marden in Mr. Marden’s presence (Rec., p. 
52), and when Mrs. Marden was put upon the stand she 
admitted in response to questions asked by her own 
counsel that her husband himself had told her that “Mr. 
Hopkins was to have a quarter interest in Central Addi¬ 
tion”; also that her husband had told her when he negoti¬ 
ated for Sherwood that he had advanced the money “for 
Mr. Hopkins to have a quarter interest in Sherwood 
(Rec., p. 70). Why she did not make this statement in 
her answer instead of saying that she had no knowledge 
of the subject except advices “from other sources that 
such rights had been recognized and admitted by her 
husband,” has never been explained. At any rate she 
was so satisfied that Mr. Hopkins was entitled to a 
recognition of his claim that “she made no inquiry 
whatever as to his claim and assumed its correctness, 
and is still ready to admit it should it be shown to be 
well founded” (Rec., p. 29). Nevertheless, she required 
Mr. Hopkins to prove his claim, and several hours of the 
time of court and counsel were of necessity wasted by 
Mr. Hopkins in producing his checks and other papers 
and giving testimony in substantiation of his claim 
(Rec., p. 54), a claim the correctness of which Mrs. Mar¬ 
den had always assumed (Rec., p. 29) and yet required 
him to prove. In the midst of the proof on this subject 
and before it was completed, counsel for Mrs. Marden 
was so well satisfied that there was no longer any possi¬ 
bility of successfully disputing the claim that his rights 
in these subdivisions were distinctly admitted (Rec., 
pp. 54, 55). 

After all this, and after the admission by Mrs. Mar- 
den’s counsel upon the record (Rec., pp. 54, 55), “that 
the plaintiff, Earl P. Hopkins, had sufficiently estab- 
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lished the payment by him to Edwin R. Marden of one- 
fourth of the cash payment for Sherwood and Central 
Addition, and that no further evidence need be offered 
on that subject,” is it quite fair or consistent with the 
facts for counsel to urge, as is suggested on page 59 of 
their brief, that the evidence discloses merely a “pur¬ 
pose on Mr. Marden’s part to make a gift to Mr. Hop - 
kins”'. 

And how , pray , if Sherwood belonged to Mrs. Marden , 
as appellant contends was the case , could Mr. Marden 
make a gift of any part of it to Hopkins? 

Criticism is made in appellant’s brief because it is 
claimed that Mr. Hopkins never exhibited to Mrs. Marden 
or her counsel the papers evidencing his claim. There is no 
reason why he should have done so. She had never disputed 
his claim. She had always recognized it. Prior to the filing 
of her answer there was no indication that it would be dis- 
puted f although she had been represented by several 
counsel not one of whom ever suggested that he did not 
have an interest in these two subdivisions. No one of 
her counsel, including counsel representing Mrs. Marden 
when the answer was filed and now representing her, 
ever asked for any evidence of his interest (Rec., p. 
77). Mr. Hopkins never said, as appellant’s brief would 
seem to indicate, that he had not shown to Mrs. Marden 
any of his evidences of title. He said simply that he 
had never shown her any of the papers he ofjered in 
evidence on that subject (Rec., p. 56). He did, however, 
soon after Mr. Marden’s death, hand to Mrs. Marden 
“two or three memoranda in Mr. Marden’s handwriting, 
all signed by him, which seemed to me to state my 
interest quite definitely” (Rec., p. 57). These memoranda 
signed by Mr. Marden, were not offered in evidence, 
because Mr. Hopkins never succeeded in getting them 
back from Mrs. Marden (Rec., p. 57). Notwithstanding 
this he had such an abundance of evidence left in his 



possession that counsel for appellant cried “enough ’ 
before Mr. Hopkins had had a chance to offer all his 
proof on the subject (Rec., pp. 54, 55). And so well 
satisfied is appellant that there can be no question about 
Mr. Hopkins’ right to his one-fourth interest that the 
portion of the decree which awarded it to him is not 
appealed from. 

It is not to be wondered at that the learned trial 
justice makes the following comments in his opinion 
(Rec., p. 44): 

“This places Mrs. Marden in a very unfortun¬ 
ate situation, in two or three respects, which she 
will see upon reflection, if she has not already 
seen it. Let us look at it. In the first place she 
said her husband told her that Mr. Hopkins was 
entitled to a one-fourth interest in those prop¬ 
erties, yet she forces him to produce the legal 
evidence of this fact.” 

In the view of the counsel for appellee these remarks 
of the trial justice were mild in comparison to what the 
actual situation justified. 

The invitation of the appellant to discuss this matter, 
although not made an assignment of error, is cheerfully 
accepted because it is a fitting introduction to the atmos¬ 
phere of this case! 

II. 

Was Mrs. Marden the Real Owner of Villa Park, Villa 
Park Heights, and Sherwood? 

In her solemn deeds she distinctly states three times that 
she was not; that on the contrary her husband purchased 
the property , u and paid for same out of his own funds 
and had the title thereto conveyed to the party of the first 
part , his wife , as trustee for him and to dispose of and 
convey same as he might from time to time direct” (Rec., 
pp. 53, 54). 
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The bill of complaint in which the charge was made 
that Mrs. Marden had taken the title to Villa Park, 
Villa Park Heights and Sherwood, simply recites the lan¬ 
guage that she herself had used in the deeds referred to 
(Rec., p. 5), which deeds, by the way, were quitclaim 
deeds, which fact in itself (Rec., p. 53), seems to indicate 
that she was relinquishing claims to property in which 
her husband already had an interest. 

Mrs. Marden’s answer to paragraph 7 of Mr. Hopkins’ 
bill contains the astonishing statement, directly con¬ 
trary to the averments of her own deeds (Rec., pp. 25-27) 
as follows: 

“Answering the seventh paragraph this defend¬ 
ant denies that the purchase money for ‘Villa 
Park/ ‘Villa Park Heights’ and three-fourths of 
the purchase money for ‘Sherwood/ were furnished 
by Edwin R. Marden out of his own funds, and 
she also denies that the title thereto was taken in 
the name of this defendant upon the distinct 
understanding and agreement between Edwin R. 
Marden and herself that she was to hold the title 
thereto as trustee for him to dispose of and convey 
the said real estate as he might from time to 
time direct.’’ 

The only dispute between appellant and appellee 
therefore upon this issue is apparently a dispute between 
Mrs. Marden’s solemn statements three times made 
during her husband’s lifetime, and her statements made 
in court after his lips are sealed in death! Which utter¬ 
ances are most worthy of belief? 

Appellee submits that the argument upon this assign¬ 
ment of error might well conclude at this point. 

The weakness of appellant’s position is, however, so 
strongly apparent that counsel can not resist the tempta¬ 
tion to discuss it. 

In the first place, there was no necessity in a quitclaim 
deed or in a deed in fee simple, for that matter, to insert 
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any recital whatever as to who paid the purchase money, 
the agreement upon which the title was taken, or the 
secret trust assumed by the holder of the title. Yet in 
these three deeds, signed by Mrs. Marden, she has gone 
out of her way to make these recitals (Rec., p. 53). As 
to one at least of these three pieces of property, Villa 
Park Heights, she admits in her answer that Mr. Marden 
himself paid the purchase money (Rec., p. 27). 

It is alleged in the bill (ltec., p. 6) and admitted in the 
answer (Rec., p. 28) that the contracts for the sale of the 
tots in all four subdivisions were made in the name of 
said Edwin R. Marden and that the notes for the deferred 
payments upon the lots in Central Addition were also 
made payable to him. While the notes for the deferred 
payments in Villa Park, Villa Park Heights, and Sher¬ 
wood were made payable to the order of Mrs. Marden 
(Rec., pp. 0, 28), all of these notes were immediately 
endorsed over by her to him (Rec., pp. 6, 28). So little 
interest did Mrs. Marden take in these notes that the 
whole transaction bored her and on one occasion she 
complained about her whole day having been taken up in 
endorsing subdivision notes; and in the presence of Mr. 
Marden and Mr. Hopkins she asked, “Isn’t there some 
way I can get out of endorsing your old notes” (Rec., 
p. 57). As a result of this complaint made by her, a 
rubber stamp was made and was always used thereafter 
in endorsing the notes. Prior to Mr. Marden? s death 
Mrs. Marden exercised no rights of ownership over them. 
After his death, however, she took exclusive possession 
of them (Rec., pp. 57, 58). 

Xo moneys received from any of these notes were ever 
paid to Mrs. Marden. Appellant’s brief is in error in 
reciting on page 50 that the realty company paid over 
any portion of the proceeds of sales to Mrs. Marden. 
The witness from whose testimony the quotation pur¬ 
ports to be taken distinctly says that these payments 
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were made to Mr. Mar den, and that no checks went to 
Mrs. Marden. She took no interest in the business. No 
accounting was ever made to /#cr (Rec., p. 28). She admits 
that she -never asked her husband about it, “except that on 
one or..two occasions she asked her husband - jokingly 
when she would get money from the subdivisions, and he 
laughingly replied by asking her if she was not getting 
enough and if she was not satisfied” (Rec., p. 28). 
This is exactly what would have occurred had Mrs. 
Marden, knowing that property w as in her name under a 
secret trust not appearing on record, manifested any 



curiosity as to what was being done with it. If she made 
any inquiries on the subject at all, they would have been 
made “jokingly,” as she alleges, and her husband would 
have replied “laughingly.'’ 

As further bearing upon the real ownership ot the three 
subdivisions in question, a brief analysis of Mrs. Mardeii’s 
testimony as to the source from which the moneys to 
pay for the subdivisions w J as derived, may not be out of 
place. She admits on cross-examination that “all the 
money that I ever had I received from my husband” 
Rec., p. 73). She had therefore no separate estate. 
Aside from her admissions in the.tdeeds, she informs us 
that'it was her husband's money which bought the i prop¬ 
erties. although she claims that these moneys were gifts 
to her. Her husband is dead and can not disclose the 
real facts. Appellee could have objected to her testimony 
under Section 1064 of the Code, but with the idea of 
being completely fair to her, the testimony was received 
without objection. f. 7T. * 0 ;! noiCio 

When Villa Park, Villa Park Heights and Sherwood 
were purchased Air. Marden, as appears by Mrs. Mar T 
den!s own testimony, “was heavily indebted”; he had 
judgments against him and was apprehensive of “other 
suits’,(Rec,> p. 72). It is true that Mrs. Alarden says 
that, she ; “was on :t;hose judgments too,” ,but a perusal of 
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her testimony iri that regard (Rec., p. 73) indicates that 
she has no real basis for the statement, particularly in 
view of the fact' that she admits that she was not aj 
defendant! * 

Mr. Marden placed in Mrs. Marden’s hands large sums 
of money (Rec., pp. 65-73). Much of this money was 
placed in safe deposit boxes, to which Marden had access 
(Rec., p. 67). When Marden asked for money either for 
his personal use or for business purposes, she gave it to 
him, but she kept no books of account (Rec., p. 67). 
The body of many of the checks was in Mr. Marden’s 
handwriting, the signature only being Mrs. Marden’s 
(Rec., pp. 67, 71-73). On a number of occasions she gave 
Mr. Marden blank checks (Rec., pp. 71, 72), and she 
says, “I \yould have given him a blank check -for any 
amount he might have wanted? (Rec., p. 72). 

The checks given in payment for some of these sub¬ 
divisions were not in Mrs. Marden’s handwriting, 
although signed by her, and were probably blank at the 
time she gave them to him (Rec., p. 72). Mrs. Marden’s 
bank account in the Commercial National Bank (upon 
which bank the check for the payment for Villa Park 
was drawn) (Rec., pp. 25, 26) was swelled by the sum' of 
$25,398.61 (Rec., p. 93), just before the purchase of that 
property, which was in February, 1910 (Rec., pp. 2, 
24-26). On the vefy date Sherwood was purchased, to 
wit, March 20, 1911 (Rec., pp. 3, 25), the account in the 
Commercial National Bank, from which the cash pay¬ 
ment was drawn (Rec., p. 26), was swelled by the sum of 
$20,000 (Rec.; p. 94). The cash payment was $19,- 
343.42 (Rec., p. 26). Mrs. Marden does not disclose the 
source from which this deposit was derived Other than 
to say “all the money I ever had I received from my 
husband” (Rec., p. 73). An examination of Mrs. Mar¬ 
den’s bank account in the Commercial National Bank 
(Rec., pp. 92-99) will not disclose any large deposits 




other than the two which were used to pay for Villa 
Park and Sherwood, the only two subdivisions which 
her check is claimed to have paid for at all (Rec., p. 
25-27). An examination of the other bank accounts 
(Rec., pp. 99-103) will not disclose any very large 
deposits. This seems rather significant. 

Does not all this, which is admitted by Mrs. Marden, 
tend to show that her statements made in the quitclaim 
deeds as to the trusts upon which she held the property 
were true? Mrs. Marden is now attempting to stultify 
her own statements in these deeds, not by showing that 
she did not sign the deeds, but by a claim that they never 
were acknowledged! 

Mrs. Marden’s Knowledge of the Deeds to Her 

Husband. 

The first time that Mrs. Marden claims to have seen 
these deeds after the death of her husband was in the 
office of appellee s counsel before her answer was filed 
(Rec., pp. 69, 70). After critically examining the deeds 
in that office, Mrs. Marden remarked “that she had not 
the faintest recollection of ever signing those deeds.” 
This is the testimony given by her own counsel Mr. 
Ralston (Rec., pp. 63, 64). 

When she filed her answer she would not admit signing 
these specific deeds, although she had seen them (Rec., 
p. 28), but seems to remember “certain deeds” (Rec., 
p. 28). She avers she signed without reading, and she 
says in her answer that im i i 4- d c eds in sai dpara- 

graph mentioned are the same which she signed, the same 
were never fully execufe37 were never delivered except 
in escrow upon the condition and for the purpose herein¬ 
before stated, and that the same are wholly inoperative 
to convey any interest in said lands, and that the same 
should be delivered up and cancelled” (Rec., p. 28). It 




is noticeable, however, that her answer contains no 
prayer for their cancellation. 

This of course put appellee to the expense and burden 
of proving the deeds by the attesting witness, which was 
done in a highly satisfactory manner (Rec., pp. 49, 50). 

After this when appellee sought to introduce the deeds s 
in evidence, “the signing of the deeds by Mrs. Marden 
was admitted ” (Rec., pp. 52, 53). 

These progressive steps in the recollection of Mrs. 
Marden are interesting, particularly in view of the fact 
that when she took the stand, she said she only remem¬ 
bered signing these deeds “in an indistinct way.” Her 
recollection suddenly became more distinct, and in the 
next breath she did recollect that “I signed them at my 
home” (Rec., p. 70). The court will probably notice that 
nowhere either in her answer or in her testimony does she 
deny signing or acknowledging them in the presence of the 
attesting witness Street. Mr. Street, on cross-examination 
by Mrs. Marden’s counsel, testifies that although he 
was not personally acquainted with Mrs. Marden before 
the date when DeLashmutt (the notary) formally in¬ 
troduced him and requested him to witness her signa¬ 
ture, he had known her by sight for several months, due 
to the fact that she had been coming into the offices 
of the United States Trust Company before that time 
(Rec., pp. 49, 50). When Mrs. Marden’s counsel under 
cross-examination asked witness to describe their client, 
the description was so accurate that it will hardly be con¬ 
tended that it did not fit her to a nicety (Rec., p. 49). 

The only attempt to cast any doubt upon the testi¬ 
mony of this subscribing witness is due to his location of 
the United States Trust Company on the northeast 
corner of 14th and U Streets. The record recites his 
testimony in that regard as follows (Rec., p. 49): 

“In May, 1912, I was living at 1417 Sixth 
Street Northwest, Washington, D. C., and was 
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note teller at the United States Trust Company, 
at 14th and U Streets, on the northeast corner. 
Mr. DeLashmutt and Mrs. Marden were there 
together, and he called me over and said, ‘Now, 
Mr. Street, these are certain papers that Mrs. 
Marden has signed,’ and she acknowledged them 
to be her signature before me and him. He was in 
one of the cages. I don’t remember now whether 
it was the paying teller’s cage or the cage along 
the collection teller’s cage. It was one of them. 
They run along in line. I left my cage to go Where 
he w r anted me. He* was then’ Cashier. >' Mrs. 
Marden just said she acknowledged it to be heri 
signature. r\l>> n» m' h- • ! i* 11111 ^ 1 >*»*i «i 
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Because of this Mrs. Marden’s counsel questioned 

two witnesses somewhat at length to plicit the f,a<?t 
that the United States Trust Company was not on the r 
northeast corner in March, 1915, some three years later , 
(Rec., pp. 62,71). In so doing they established the fact that 
Mr. DeLashmutt was , in 1915, located in the United 
States Savings Bank, at the northwest corner. Doubt^ 
less this court will not be overmuch* in doubt as to the ; 
location of this well-known financial institution or as tq. 

■ » MI * 1111II v 1 

Mr. DeLashmutt’s connection with it. . ..... 
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Effectiveness of the Deeds. 
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The defense to these deeds appears to be threefold!: 
First, that they were never delivered; second, that if, 
delivered they were delivered ip .escrow; thirds that .they* 
were never acknowledged, and if not acknowledged theyi 
were not effeqtive between the parties mim ? •••. vino wI T 
Appellant’s effort to avoid the effect of; the statements i 
in the deeds is based upon the technical argument Ithat * 
these documents can not be considered, as deeds at all.-, 
Appellant says on page ol of her brief },• ‘it,is not com ; 
tended that the deeds were npt admissibly in pyidence as 
proof of the admissions contained in them ” and.shp-agrees 





thaWfithey* would have, been admissible fOrthatpUr^! 
poser?if they had* been ‘letters*<or- postal cards.-' That 1 
admission is sufficient to put appellant out of cotirt dri' 
this issue* They are admissions in writing over appellant's 
signature of the;very trust which the’ decree in this* case 
establishes* It is immaterial whether they were etefcds 
or not* 1 *.I no>.ini;d*>i* 1 dliv/ luwl ^jiiI //'liveiim 

No extended answer will be attempted to the insinua¬ 
tion in appellant’s brief to the effect that Mr. 1 Hopkins’ 
testimony regarding the delivery of these'deeds 
reliable. The insinuations are based very largely upon 
the fact that Mri Hopkins was; when he filed his answer 
to Mrs. Marden’s suit to construe the will* unable to 
recollect that the deed to the dwelling-house mentioned 
in it;'passed'-through i him by transitory seisinJ Mts 
Marden’s bill alleged that “by the third paragraph of 
said will the testator gives to the plaintiff, his widow/ iti : 
her own right,-his dwelling-house (which he afterwards^ 
conveyed to her by deed)” (Rec., p.-18).** In his answer ’ 
(Rec., p. 36) Mr. Hopkins says “having i no knowledge 
upon the subject he is unable to/state when, if at all, the 
said testator conveyed feo herithe dwelling-house therein 
referred to.” n‘>lni:i/. ./ inn!') mnvi 

Counsel for appellant offered in evidence a deed made 
April 30, 1910, six years before the yitn^ss testified , con¬ 
veying the property referred to from one Cameron to 
Mr. Marden; a deed dated December 22,\ 1010,, by IVfr. 
Marden conveying the property to Earl P. Hopkins; 
and a deed dated the same; day in!which Hopkihsaiid 
his wife convey the property to Mrs;: Marden (Red; ppi* 
90, 91). Because appellant could not remember this* 
transitory seisin occurring ; six. years before,, a > seisin 
which was contrary to ,]\Irs.; Marden ; B sworn: wment 
in her bill, appellant urges with apparent seriousness 
that appellee’s recollection of any transaction during this 
period is not reliable! Perhaps the question might be 
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pertinent as to the accuracy of appellant’s recollection on 
the subject! But who would recollect such a transaction? 
Why dignify the argument by further attention! Hop¬ 
kins’ testimony is also assailed because he stated that he 
called these deeds to the attention of Mr. Richardson 
of the law firm of Ralston & Richardson at the first 
interview Hopkins had with Richardson after Marden’s 
death (Rec., p. 50). At that time Ralston was in Europe 
(Rec., p. 63). Yet Mr. Ralston was called to rebut this 
testimony (Rec., p. 63) and Mr. Richardson was never 
called at all. 

Waiving aside the testimony of Mr. Hopkins that the 
deeds were handed to him by Mr. Marden (Rec., p. 50) 
and that Marden told Hopkins to put them somewhere 
where they could be found, the fact is that the deeds 
when found were contained in the envelope in which 
they were offered in evidence, the handwriting upon 
which was Mr. Marden s and bore in his handwriting 
the following endorsement: 

“Deeds to Sherwood 
Villa Park 
Villa Park Heights. 

From Clara A. Marden 

to 

E. R. Marden.” 

This is not disputed. 

The burden was clearly upon Mrs. Marden to show 
that these deeds were never delivered, a burden she has 
not carried. 

Carusi vs. Savary, 6 App. D. C., 330. 

Walker vs. Warner, 31 App. D. C., 76. 
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Escrow. 

The defense that these deeds were delivered in escrow 
as stated in the tenth paragraph of Mrs. Marden’s 
answer (Rec., p. 28), and so testified by Mrs. Marden 
over objection (Rec., p. 70') is so clearly inadmissible 
that no time will be wasted in discussing the facts. This 
honorable court, has repeatedly determined that a deed, 
once delivered to the grantee, is effective and no evi¬ 
dence to show that, it was delivered in escrow can be 

received. 

Newman vs. Baker, 10 App. D. C., 187. 

Bunten vs. American Security & Trust Co., 2o 
App. D. C., 226. 

• Bieber vs. Gans, 24 App. D. C., 517. 

Walker vs. Warner, 31 App. D. C., 76. 


In this connection the following quotation from the 
opinion of this honorable court in Bunten vs. American 
Security & Trust Company, 25 App. D. C., 226, 232, is 

apposite: 

“It is further insisted that, because the grantor 
provided in the agreement that the deed should 

1 not be recorded in her lifetime without her written 

consent, it was her intention that there should be 
no delivery of the deed, and that failure to permit 
the record of the deed during her lifetime may be 
considered as proof of non-delivery. We think 
not. The delivery of a deed, as between the parties, 

* is in no way affected by a failure to record it. 

Record of a deed is not essential to delivery, even 
though it be withheld from record by agreement 
of the parties. Fitzgerald vs. Wynne, 1 App. 

f D. c., 107. In our opinion the agreement to 

withhold the deed from record during the life¬ 
time of the grantor was not intended to make, 

* and in no way made, it a contingent conveyance. 

See, also— 

“ Fitzgerald vs. Wynne, 1 App. D. C., 107. 


/r? '// 
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Acknowledgment. 

"The principal ground' for contending that 1 the deeds 
are not effective is upon the theory that they were never 
aekfUmledged. This claim is based upon the unsup¬ 
ported averment in the answer to that! effect ‘(Rec.; p. 
28)'and upon Mrs; Marden’s testimony (ReC.j pJ 71) : 
that the ; first time she had ever seen Mr; 1 DeLashmutt, ■ 
whose signature appears as notary on these three deeds, 
was on March 23d or 24th, 1915, in the bank which is now 
at the northwest corner of 14th and U Streets (Reci, pi ' 
71). .7*1 • 1 .(i .<M{/. 01 . <•>/, ! »:»I iir.ift//•)/. 

• Appellant In discussing this subject entirely ignores 
the testimony of Mr. St reet , the attesting witness, who on 
cross-examination, hi Response' to questions asked by 
appellant's dunsblp says; 1 when 1 describing the Circum¬ 
stances under which he witnessed the deed: 

•Jt!l llioll liii!!j;lo,'p i vm »f:<i I •»(! t !ioit‘)';jnro‘> *id I i; l 


-vir. street, tnese are certain papers that Mrs. 
Marden has signed,’ and she acknowledged them 
‘" i * ! to foC her signature before me and him. He was 
< tiiiiioneof thecage^i' I don’t remember now w hether 
! it was ! thei ! paying teller’s cage or the Cage along 
■*d ' i>the collection telle’s cage * It was one of them. 
Hie • They run along in line. ; I left my cage to go where 
he wanted mie. i t He 'was then cashier . 1 Mrs. 
f Marden just said she acknowledged it' to be her 

.*‘>irii®ignatUTe/ / ^' , d <r. > i; !«• ' i*> /.'}'*»> '»t 1 i .Ion 

Ji bioooM (») oiuhiii i: yd IioHoTIj; vj vn on ui <i 

M 'mti ,J '!») / t ! •; i 'J • >'\ ty ) I! f! 11 • • i» t; jo !)|0*»*/l 

7 he acknowledgment was dearly proven. 

hl'Hn'VjtfJU', 7M 11 • o'l I 1)1 >ip fl /,’ ‘Ml ‘| ft^i Mill 

, t \ppeUee„. ; however, never, alleged Jhat tfieso, deed s 
woreiaqknowedged, and. difi.mLseekJ&Tov^\^ they 
had over been acknowledged. The teStTmohv above 
qtfdced Wh^bipught duf byd ppetldnfs coiinSel d/t ! cross- 
exkmmriHdn. t he ac&W-ner.'t had no miifo to do 
with The validity of the deeds as between 
hereto than had the ten commandments. 


-**.. 





\ At [common l^w thefle is thata deed 

eve tii though not acknowledged is effective as bet ween the 
parties. One ofi the very first; cases' presented to this 
uu^/M«<vVUiJ rtrliiv-f 'oftW H«‘/»ro-a.iSi7«qLl-ioh vpYrtrpfisIv decided 


lancelior 


■ .^rs-yvim *»YA A<- ia#Y™ 0 ,;i ‘ f ' A f o 

107, this court said U>age& X20 r l22): ; i( , 

* -‘ ? - n < ! “tt hak, however; been urged in argument, that 
“because the registry laws of this District have not 
•i '‘ been complied with, 11 arid’ the deed has riot been 
< • *;• recorded, 1 therefore, it can have no Operation or 
effect in passing'the interest of the grantors. But 
that dries' not follow the failure to record the deed 
i’j- " as between the parties thereto. The great object 
of the statutes in req uiring--deette of conveyance 

^hiilffl airties. 1 Ttnever has been held, says 
' 11 r'hahcelmr WanST^’hat those laws altered any 
• principle of the‘common law; or required any- 
1» t o. ‘thing' in addition to the cotrimon law solemnities 
as a necessary Constituent 7 0f si deed, 1 as between 
the parties to it. Hence a deed of this kind (a 
o - mortgage)', asi beftweeri 1 the- 'parties themselves, 
has always beeni deemed//as valid, iand effectual 
without recording as with it/; Salmon ws> Clagett, 3 
Bland Phan., J7^n/J,san»e ca^aflSrmed.on appeal, 
in Qill & John., 3J4, o46. And Professor Wash- 
bum, 1 in his valuable work on Real Property 
after reviewing air the “American cases upon the 
subject, concludes by sayirig: ‘It may, therefore, 
be stated in general arid nearly unqualified terms, 
that’ between the parties to thb deed, or the heirs 
or devisees of the grantot arid thCgrarifeie, and 
those claiming under hhri, 'the- validity ’bf the 
deed is not affected by the Want of ripcord; And 
that the same is true as to all purchasers who may 
take a subsequent deed, knowing of the,existence 
of the prior one.’ 3 Wasb. on Real Propl/ 283. 
Of course, if the statute declared'that* no dfeecT 
affecting the title to real estate should J^avpi any 
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effect or operation unless duly acknowledged and 
recorded, in the manner prescribed, the deed in 
this case would fail of effect and convey no in¬ 
terest in the property. But the statute makes no 
such declaration, and leaves the conveyance to 
operate as between the parties to it, irrespective 
of the provisions for acknowledgment* and record¬ 
ing. It simply provides that all deeds, or other 
instruments of writing, which by law are en¬ 
titled to be recorded in the office of the recorder 
of deeds, ‘shall take effect, and be valid, as to 
creditors and as to subsequent purchasers foi 
valuable consideration without notice, from the 
time when such deed, deed of trust, etc., shall, 
after having been acknowledged, proved or cer¬ 
tified, as the case may be, be delivered to the 
recorder of deeds for record, and from that time 
only.’ Act of Congress, relating to the District 
of Columbia, of April 29, 1878, ch. 69, 20 Stats., 
89. There is nothing in this provision, certainly, 
that restrains the common law effect and opera¬ 
tion of the deed from the time of its execution and 
deliverv, as between the parties themselves.” 

Unless the law as thus laid down has been changed by 
statute, it is still the law in this jurisdiction. 

When the Code of laws for the District of Columbia 
was enacted, Section 492 provided as follows: 

“Sec. 492. Estates.—No estate of inheritance, 
or for life, or for a longer term than one year, in 
any real property, corporeal or incorporeal, in 
the District of Columbia, or any declaration or 
limitation of uses in the same, for any of the estates 
mentioned, shall be created or take effect, except 
by deed signed and sealed by the g:antor, lessor, 
or declarant [and acknowledged in the manner 

herein provided ]7^JPv 1 , 1 \ 

It will be observed that there isra phrase bracketed 
in the above quotation, appearing to introduce into the 




♦italics ours. 
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law for the first time a provision requiring acknowledg¬ 
ment, a provision which had never been in the law before. 
So shocking was this to the practical common sense of 
the community that in the Act of June 30,1902, amend¬ 
ing the Code (30 Stat., 520, 531) we find the following: 

“Amend Sec. 492 by striking out at the end 
thereof the words ‘acknowledged in the manner/ 
herein provided’ and inserting in lieu thereof thef i 
words ‘or by will.’ ” If 


For only six months therefore was there any statuto ry 

1 -i ep.dK-as bet ween the parties should be 


ledgec 


... 


{RTof the Code, upon which the whole of 


appellant’s argument on this feature is based, does not 
relate to the situation at all. As was said by this court 
in the case of Fitzgerald vs. Wynne, supra , that section 
simply provides “when deeds or other instruments of 
writing, which by law are entitled to be recorded in the 
office of the recorder of deeds, shall take effect. 

This very Section 499 was under consideration by this 
court in the case of Dulany vs. Morse, 39 App. D. C., 
523, in which case this court quoted the statute, which 
statute refers both to acknowledgments and recorda¬ 
tion and says: 


“It is clear that the statute places no obliga¬ 
tion upon the grantee to record a deed or mort¬ 
gage for his own protection against the grantor or 
persons with notice .f 4 ^ 

i * vT / 

Notwithstanding this Honorable Court thinks the prop¬ 
osition so clear, counsel for appellant appear to be 
seriously contending (and it is believed to be the first 
time that such a contention has ever been advanced 
in the District of Columbia) that an unacknowledged 
deed is not valid between the parties! 

What is still more remarkable is that if these three 
acknowledgments were forgeries, as appellant apparently 
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insinuates, the notary whose signature is supposed to 
have been forged and who the attesting witness to the 
deed says he actually saw take the acknowledgment, was 
Called by. appellant to support her contention. 

The courts will not countenance controversies of this 
kind Witless there is evidence other than the mere unsup¬ 
ported testimony of a grantor. This question was fully 
considered by this court in the case of Ford vs. Ford, 
2* App. D. C., 401, in which the following language 
appears at pages 408 et seq.: 

: n >*» • " i ■ ] i , . . . : ., . ■ « 

j t “ i be evidence, to impeach a deed, must be 
t U something more than the mere unsupported denial 
f of a grantor. Chief Justice Breese well says: 

/ 4 The unsupported testimony 1 Of a party to a deed, 

/ that he did not execute it* shall not prevail over 

/> the; official certificate of,i the. j officer taking the 

M' acknowledgment. Public policy, the security of 

/< peace of society, demand such a rule 

and a strict adherence to it.’ Kerr vs. Russell 
09 lib, 6(39, 18 Am. Rep., 634; Lickmoh vl Hard¬ 
ing, 65 Ill., 505. The expressions of the Supreme 
C quit, although used in relation to deeds wherein 
married women were, parties, state ru ] e 0 f public 

policy. In Northwestern Alut.,1ns,. Co. vs. Nelson, 
103 t . S 544, 548, 26 E. ed., 436, 438, tlie court 
said: ‘When a deed or mortgage, : regular in 
" j appearance,> and bearing the genuine signature 
J ' • an d duly certified acknowledgment of the grantor 
/ - -. or mortgagor, is-attacked, the evidence to impeach 
f it should be clear and convincing/ - 

, “In the case of Howland vs. Blake, 97 U. S 
624; 24 L. ed.,' 1027J tM 1 cotirt *aitH' ;< The burden 
° *^t* ' upon the moving partyof-overcoming the 
strong presumption arising from the terms of a 
>•» , AV^Rlwn .instrumentIf the proofs are doubtful 
and unsatisfactory, if there is a failure to over¬ 
come this presumption by testimony entirely 
plain and convincing beyond reasonable contro¬ 
versy, the writing will be held to express'correctly 
/ m the intention of the parties*.; A judgment of the 
court, a deliberate deed or writing, are of too much 






solemnity to be brushed away by loose and incon- 
elusive testimony.’' ' ' 

, the acknowledgment of a deed can only be 
impeached for fraud, and the evidence of fraud 
must be cfe&r and convincing. - Russell'to. Baptist 
Theological Union, 73 Ill!;'337. > ! 

‘The mischiefs that would ensue from a dif¬ 
ferent rule could not well be overstated.’ Young 
**. Duvall, 109 U. .Si,! 573, 577, 27 L. ed., 1036, 
1038, 3 Sup. Ct. Rep., 414. See Hitz vs. Jenks, 
123 U. S., 297* 31 Lved.,!156,i8;Sup. Ct. Rep., 143. 

“In Maryland, where parol evidence is admitted 
in a court of law to impeach the execUfioil and 
> acknowledgment ofi a deed for fraud ; or forgery 
(Davis vs. Hamblin j 51 Md.; 541), the court 
recognizes that great weight-must be given to 
1 official acts certifying to the validity of deeds, and 
in Ratnsburg its. Campbell, 55 Md^v<231/the court 
: $ a .Vs: .' f The allegation of the: appellant, Sarah, 
that'She never acknowledged* the mortgage before 
Justice Hemmich or any other justifcfc oftthfe peace, 
involving, as it does, acliargCmf gross misconduct 
and criminal violation of-kkity on the*part of the 
certifying justice;! must be sustained* bv strong, 
disinterested, preponderating evidence. 1 Greenl. 
Evil,' 106.'*‘The burden* of -proof: is a upon! /the 
appellant*...The* justice of the peace, is an officer 
■■ ’i ... invested with high minister^and judicial.ppw.ers, 
one of the most important, of which is t.hq power 
to take and certify the acknowicdgmenf if deeds 
and other instruments! upon the validity bf wMicfi 
the titles to all real estate 1 andvast amoutits'taf 
. personal property (depend.* -If the -verity of * their 
.. acts can bp.impeached ,byithenegative.testimony 
of the parties interested to destroy the deed, 
most disastrous consequences might ensue.” 

i i;Mf / !o ai.'q • >7Tf rl*>T» vv *V‘ 

Much more was said upon the-same! subject/.but the 
extracts quoted sufficiently indicate the law as laid down 
by this cotirf. •> /»)-«» ) imudh;/! Jin; 

qpe ‘ t: uoqj; Inyi bin* 

r ; - mi ■ stmlui a ,, 

Walker vs. Warner, 31 App. £>,. C., ^ v , . 

Hitz vs. Jenks, 123 U. S., 297. 


The only evidence, aside from that of appellee herself 
offered in this connection (Rec., pp. 63, 71), was so 
improper that it was at once excluded by the trial court, 
/ and the fifth assignment of error founded upon that 
exclusion has very properly been abandoned in appel¬ 
lant’s brief. 

111 . 


Equitable Conversion. 

The court below decreed as follows: 

“Fourth. That in all cases where at the time of 
the death of said Edwin R. Marden there were 
valid and subsisting contracts bv virtue of which 
the said Edwin R. Marden was obligated to con¬ 
vey upon compliance with the terms of sale and 
upon demand of the purchaser, any of the real 
estate embraced within the said subdivisions of 
Villa Park, Villa Park Heights, Sherwood and 
Central Addition, the real estate so contracted to 
be sold is adjudged to have been thereby con¬ 
verted from real estate into personal estate.” 

Appellant devotes very little attention in her brief to 
this feature of the case because she claims that “there is 
no evidence in the record and there was none before the 
court below which could properly be the basis of an 
adjudication.” Counsel apparently forgets that a fact 
which is admitted need not be proved. The ninth and 
sixteenth paragraphs of the bill of complaint of Mr 
Hopkins are in the following language (Rec., pp. 5, 6, 
8,9): 

“9. When the purchase of Villa Park as afore¬ 
said had been consummated, the said Edwin R. 
Marden entered into a contract with the defend¬ 
ant National Co-Operative Realty Co., to place 
said real estate upon the market and to sell the 
same from time to time as sales could be effected, 
agreeing to pay the said defendant National Co- 
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Operative Realty Co., one-third of the proceeds 
of such sales, as a real estate agent’s commission, 
it being understood and agreed between the said 
Marden and the said defendant National Co- 
Operative Realty Co., that the said defendant 
might sell lots in said subdivision either for cash 
or for part cash and part deferred payments, and 
after the deferred payments had been made to 
the extent usually of one-third thereof, deeds 
should be given to the respective purchasers and 
the balance of deferred payments should be evi¬ 
denced by promissory notes secured by first deeds 
of trust upon the properties as aforesaid. Upon 
the purchases of the other subdivisions as afore¬ 
said, said contract was extended so as to embrace 
said other subdivisions. 

“16. At the time of the death of the said Edwin 
R. Marden, a large number of lots in the four 
subdivisions hereinabove mentioned, had been sold 
to purchasers thereof, through the agency of the 
defendant National Co-Operative Realty Co. as 
aforesaid. To some of these lots, deeds had 
already passed. To others no deeds had pass d 
but contracts had been entered into with various 
purchasers thereof, to pay for same in installments, 
a deed to be given when the purchase money 
should reach the amounts agreed upon with said j 
purchasers respectively, the deferred purchase 
money then to be evidenced by promissory notes 
usually to be secured by first deeds of trust upon 
the lots so sold, as aforesaid. Plaintiff is advised 
by counsel and therefore avers, that all of the lots 
in the four subdivisions hereinabove referred to 
under contract of sale as aforesaid, to which deeds 
had not already been given, save and except the 
one-fourth undivided interest in Sherwood and 
Central Addition as aforesaid which belongs to 
plaintiff as aforesaid, must be treated as personal 
estate of the said decedent and not as real estate, 
the same having been converted into personalty 
by virtue of the doctrine of equitable conversion. 
Plaintiff states that on the 18th day of August, 

7700-3 
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1914, at the time of the death of the said Edwin 
R. Marden, contracts had been entered into as 
aforesaid for the sale of the lots of ground in this 
paragraph mentioned and that the balances due 
upon said lots at the time of said death, are cor¬ 
rectly recited in the statement hereto attached and 
marked Exhibit ‘E’ and prayed to be taken and 
considered as a part hereof, and that under none 
of the contracts in this paragraph referred to had 
deeds been delivered. Said Exhibit is copied from 
the statement of the condition of the estate of 
the said Edwin R. Marden as of the date of his 
death, made by the Interstate Audit Company 
at the insistence of the defendant Clara A. 
Marden, and with the acquiescence of plaintiff.” 


These averments were admitted by the answer to be 
true (Rec., pp. 27, 29). The facts are therefore estab¬ 
lished. The law is equally well settled. 

/ Griffith vs. Stewart, 31 App. D. C., 29, 37, 217 

U. S., 323. 

The court could have decreed nothing else. 


IV. 


The Right of Mrs. Marden to Take the Stock in the 
Washington Civil Service School. 

The facts regarding the organization and conduct of 
the business of the Washington Civil Service School have 
been set forth in this brief, in the statement of facts on 
pages 2 to 3. The will is fully set forth on pages 21 to 
23 of the record. It would be difficult to demonstrate 
in language more convincing than that used by the 
learned trial justice, that Mrs. Marden has no right under 
this will to take stock in the Washington Civil Service 
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School. The court below, dfter hearing all the evidence 
and seeing the witnesses, said (Rec., pp. 42-44): 

“The Court. Of course both of these parties 
are total strangers to me. I have not any ac¬ 
quaintance with either, and I have not any 
sympathy or prejudice with either. This case 
strikes me as a very interesting one, in a purely 
impersonal way. 

“I have followed, of course, all that has been 
said by both sides, yet there are certain con¬ 
siderations that must strike an impartial hearer, 
which perhaps do not appeal so strongly to counsel 
in the case or to the parties in interest. Of course, 
we must read the will all the way through; we 
must read it as a whole, and then we must have in 
mind the situation of Mr. Marden with reference 
to his property and with reference to the bene¬ 
ficiaries under the will. That is why I like to get, 
in a case like this, all the evidence I can as to 
the situation of the estate, so as to be able to put 
myself in the place of the testator. 

“There is not a particle of doubt, under this 
will, that his first concern was for Mrs. Marden. 
It is evident that he contemplated there might be 
changes in his fortune. He had been poor and 
he might be poor again, or he might be com¬ 
paratively poor, and his first wish was to take 
care of her and to see that she was taken care of, 
no matter what happened to anybody else. Noth¬ 
ing could be more clear than that. 

“Then there is the bequest to Miss Halverson, 
who stands next in order. The reasons for his 
interest in her are given. Then is this bequest to 
his ‘esteemed friend and business associate,’ the 
man who had bee n associated with him for ten 
—years! The evidence shows that Mr. Hopkins 
had been the originator of the Civil Service School 
scheme; that he had it on foot when he became 
acquainted with Mr. Marden, and had grown up 
with it; and I think it is fairly inferable, and it 
does not seem to be disputed, that he had been 
largely instrumental in making it a success. Mr. 
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Marden gives to Mr. Hopkins’ stock which he 
may happen to own in this company at his 
death, stock in a company that Mr. Hopkins had 
begun, and of which, together with Mr. Marden, 
had made a success. 

“Then follow the other provisions, and then is 
this reinforcement in the 11th clause of Mrs. 
Marden’s rights. 

“Now, is it not possible to give this will a 
construction that will secure the rights of all and 
respect the wishes of Mr. Marden? Let us sup¬ 
pose, by way of example, that this stock in the 
Civil Service School was worth three times or 
we will say twice—its face value, and that Mr. 
Marden knew that when he made the will, or 
when he died, leaving the will to come into 
operation. When he said T want my wife to have 
twenty-five thousand dollars in cash’ or 
whatever stocks, bonds, or securities he might 
have, did he mean that she could take this 
legacy from Mr. Hopkins? Let us say that he 
knew it worth two or three times as much as the 
face value. He would know that if she acted 


from mercenary motives she would not hesitate 
a moment ; that she would of course, say, ‘Instead 
of taking the cash I will take the stock, as it is 
worth two or three times its face value.’ If that was 
what Mr. Marden’s idea was then he simply 
intended to leave to Mrs. Marden to say whether 
his gift to Mr. Hopkins should be effective or 
not. Must we not, believe that he supposed that 
unless fhere was some deficiency "his wishes with 
respect to Mr. Hopkins would be respected by his 
^ vtdm v 0 Can we conceive for a moment that he 
thought that Mrs. Marden would say, ‘This stock 
is worth more than twenty-five thousand dollars; 
so I will take it and defeat this clause of my 
husband’s will to give this stock to Mr. Hopkins, 
although I may get half a million dollars in the 
residuary clause; although there is no deficiency, 
although there is nothing in the estate to prevent 
my husband’s wishes being carried out in full, 
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yet he has given me a chance to defeat this 
legacy, and of course he must have known if 1 
acted from mercenary motives I would take that 
stock, because it is worth so much more.’ If we 
look at that as Mr. Marden looked at it, is there 
any possible escape from that conclusion? That 
is, that he never dreamed that his wife, would 
take away his bequest to his ‘esteemed friend 
and business associate’ who helped to build up 
this business, simply from mercenary motives? 
I can not conceive of it. It seems to me it is 
entirely unreasonable.” 

Appellant criticises the trial justice because he seemed 
to have supposed, without anything in the record to 
warrant it, that the stock in the Washington Civil 
Service School was worth more than par (pages 18, 19 
of appellant’s brief). This criticism is so manifestly 
unfair both to the appellee Hopkins and to the trial 
justice that counsel for appellee is constrained to point 
out from the record what actually occurred in the trial 
\ court on this subject. The following appears on pages 
58 to 60 of the record: 

“Thereupon the witness was asked ‘What are 
the assets of that school?’ when the following 
occurred: 

“ ‘Mr. Cohen. Do you mean today? 

“ ‘Mr. Clephane. First; at the time of Mr. 
Marden’s death. 

“ ‘Mr. Johnson. What is the materiality of 
that? 

“ ‘Mr. Clephane: The idea is this. Mr. Johnson 
has stated that the question in this case is as to 
whether, if Mrs. Marden elects to take the civil 
service school stock, she can take it without com¬ 
pensating Mr. Hopkins therefor; secondly, if she 
takes the stock must she pay for it on the basis 
of actual value or must Mr. Hopkins be satisfied 
with the par value of the stock. 

“ ‘Mr. Cohen: The face value. 

“ ‘Mr. Clephane: That is the same thing. 
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“ ‘Mr. Cohen: I used the wording of the will, 
which was “face value.” 

“ ‘Mr. Johnson: The will says that when she 
takes it she shall be charged the face value. I did 
not say that she should take it without being 
charged. 

“ ‘Mr. Clephane: I understand that. We 
propose to show the value of that stock is prob¬ 
ably three times par. The question is a very 
vital one. We propose to show what the assets 
of that school amount to. We propose to show 
that the actual cash in hand at the present time is 
three times the amount of the capital stock. We 
propose to show at the time Mr. Marden died 
there was in hand a considerable amount of cash. 
We propose to show that the capital stock, at the 
time of Mr. Marden’s death was actually woHh 
at a valuation upon the physical assets alone, 
a great deal more than par, and that at the present 
time, on a valuation of physical assets alone, it is 
worth at least three times par, and that without 
taking into consideration anything respecting 
the good will of the corporation, which is very 
great, as your honor can see, in a corporation 
which produces such results. Therefore your 
honor can see that the question presented is an 
important one. 

“ ‘In order to show those facts, I must ask Mr. 
Hopkins to state what the actual assets of this 
corporation are, its actual liabilities and so forth. 
Perhaps we can save a good deal of time if my 
friends will admit the figures that I have here, 
about which I think there can be no dispute. 

“ ‘Mr. Johnson: I think we can save time in 
another way, which is very simple. If the court 
holds that on a proper construction of the will 
Mrs. Marden is entitled to take this or any other 
stock at its face value, it doesn’t make the slightest 
difference whether it is worth ten times par or 
whether it is worth nothing. If the court holds 
that if she takes that stock she will have to pay 
its actual value, instead of its face value, then it 
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would be the subject of an inquiry hereafter. I am // 
perfectly willing to concede that the stock is worth 
more than its face value. 

“ ‘The Court: I think perhaps that would be 
the better plan. We will not go into that question 
at the present time. 

“ ‘Mr. Clephane: I simply want to get the 
actual situation at the time. 

“ ‘Is it admitted that there will be a con¬ 
siderable residuary estate coming to Mrs. Marden 
when this matter is settled? 

“ ‘Mr. Johnson: I think that would depend 
very largely upon the circumstances. 

“ ‘Mr. Clephane: That is to say, if Mrs. Mar¬ 
den takes Villa Park and Sherwood then you think 
there would not be a considerable residuary estate? 

“ ‘Mr. Johnson: I am not quite sure about 
that, whether there would be or not. 

“ ‘The Court: If these subdivision properties 
are properties of the estate, then there is con¬ 
siderable residuum? 

“ ‘Mr. Clephane: Yes; several hundred thousand 
dollars. 

“ ‘Mr. Johnson: If they are her private prop¬ 
erty, it might be doubtful whether there is any 
residuum. 

“ ‘Mr. Cohen: I think there is doubt about 
there being a considerable amount of residuum. 

“ ‘Mr. Clephane: There is no question but 
what there will be sufficient residuum to form the 
basis of an argument here. 

“ ‘The Court: There is no question but what 
there will be some residuum. * 

“ ‘Mr. Johnson: I think there is no doubt about 

that. 

“ ‘The Court: Would “substantial residuum’’ 
be a better expression? 

“ ‘Mr. Cohen: I doubt whether the word “sub¬ 
stantial” could be used. 

“ ‘Mr. Clephane: I might say, to avoid any 
possibility of having this admission estop us 
later, that it would be rather difficult for us at 



the present time to say absolutely that this was 
so, because there has been withheld from us the 
private inventory book of Mr. Marden contain¬ 
ing certain data- 

“ ‘Mr. Johnson: No, it has not. The book is 
here and you can use it. 

“ ‘Mr. Clephane: I think it is safe to say, from 
the standpoint of both sides, that there will be 
some residuary estate- 

“ ‘The Court: They have stated that. 

“ ‘Mr. Clephane: That will give us a basis for 
the argument which we are to make on the legal 
proposition before your honor.’ ” 

From the above it will be observed that Mr. Johnson, 
representing the appellant, himself suggested that in 
order to save time testimony as to the actual value of 
this stock be deferred until a later period, himself taking 
the position that for the purpose of the legal argument as 
to Mrs. Marden’s right to select this stock “it does not 
make the slightest difference whether it is worth ten 
times par or whether it is worth nothing.” He then 
and there stated (Rec., p. 59), “I am perfectly willing to 
concede that the stock is worth more than its face value.” 
Now this same counsel remarks in his brief (page 18), 
“No evidence was offered in the case bearing upon the 
value of the stock of the Washington Civil Service 
School”; and again on page 19 of his brief he says, “So 
far, therefore, as the facts are concerned, the only evi¬ 
dence bearing upon the value of the stock is the valuation 
stated in the inventory, in which it is appraised at its 
face value, $100 per share.” 

It is difficult to understand how counsel in writing 
their brief could have overlooked the portions of the record 
above quoted. Owing to their high standing at the bar, 
the statements made in their brief can only be explained 
upon the theory that they forgot this highly important 
feature of the case and failed to read it when printed in 
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the record; also that they forgot that the following oc¬ 
curred on August 8, 1916, when the parties again ap¬ 
peared before the court at the time set by it for the 
purpose of taking testimony as to the value of the 
Civil Service Stock (Rec., pp. 74, 75): 

“Mr. Clephane: If the court please, when the 
hearing in this case adjourned some weeks ago 
your honor expressed your views on the case as 
far as it then had proceeded and the stenographer 
has taken down the remarks which your honor then 
made. Perhaps you would care to glance over 

them. 

“The Court: I do not think it necessary. My 
idea was then, and it is now, that the parties 
on both sides might be served by putting in what¬ 
ever they thought might be pertinent as to the 
situation of the stock and Mr. Marden’s knowl¬ 
edge of it at the time when he made his will and 
when he died. If the parties desire to do so, I 
will be very glad to have it. I thought it might 
be of advantage to the Court of Appeals to have 
the facts developed on that line. However, I am 
ready to dispose of it if the parties do not desire 
to present testimony. 

“Mr. Clephane: I think, your honor, if this 
case goes to the Court of Appeals it will be better 
to supplement the record. 

“The Court: We will hear you, on both sides, 

then. 

“(Earl P. Hopkins, previously sworn as a wit¬ 
ness, was recalled and took his seat on the witness 
stand.) 

“Mr. Johnson: If the court please, I don’t know 
whether I made it plain to your honor at the 
hearings—I intended to do so—that in my view 
of the matter that the question of value, or the 
testator’s understanding of the value, were not 
material. I would therefore want to reserve an 
exception to evidence on that subject, without of 
course foreclosing my right to combat it, if any 
evidence is offered. I don’t know whether your 
honor understood that that was my position. 



“The Court: In view of objection to going into 
any evidence on this subject, if you do not care to 
go into any further evidence, Mr. Clephane, the 
court will dispose of the matter. 

“Mr. Clephane: In view of your honor's 
expression of your view at that time, I do not 
think it necessary to do it. Of course I reserve 
my point by offering the evidence. 

“The Court: If you offer it for the court to 
pass upon, I am inclined to think it is admissible; 
I should not wish to exclude it. If you do not 
care to press it, however, in view of the objection 
that is made, I will dispose of it now. 

“Mr. Clephane: I hardly think it necessary to 
press it. 

“The Court: Very well. The court does not 
wish to take the attitude of insisting on any 
further evidence, because as I have reflected on 
the matter since I am confirmed in the view I 
took as to the construction about to be given to 
the will, and I am prepared to dispose of the case 
upon that theory. 

“Mr. Johnson: I take it then that there is noth¬ 
ing left but to agree upon the form of the decree. 

“The Court: I think that would be all.” 

Appellee’s counsel can not forbear to express surprise 
that appellant’s counsel should place any stress upon the 
appraisal filed in the Probate Court of the stocks owned 
by Mr. Marden (appellant’s brief, pp. 13, 14, 19, 20). 
Both appellant and appellee when filing in court the 
inventory of the estate, to which they appended separate 
affidavits, because represented by separate counsel, 
expressed themselves on the record as declining to 
accept the values placed by the appraisers upon the stocks 
listed as belonging to the estate (Rec., p. 87). To illustrate 
the inaccuracy of this appraisal, it will be observed that 
both the common and the preferred stock in the Wash¬ 
ington Civil Service School were appraised at 8100 per 
share (Rec., p. 81) when it was admitted by appellant’s 
counsel at the trial (Rec., p. 59) that this stock was worth 
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more. The stock in the National Cooperative Realty 
Company was appraised at no market value (Rec., pp. 

80, 81). It will surely be conceded that this is not correct. 

If the appraisal of these stocks was inaccurate may it 
not have been equally inaccurate to appraise the many 
other stocks owned by Mr. Marden at the time of his 
death (Rec., pp. 79, 80) as worth nothing? These stocks 
included the International Realty Corporation of Chi¬ 
cago, the Delaware & Lackawanna Steel Company, the 
Continental Commercial Company, and the C onsoli- 
dated Mines Company. Yet appellant’s argument that 
the testator could not be supposed to have intended to 
allow Mrs. Marden to select those other stocks in lieu 
of her $25,000 cash legacy, proceeds upon the assumption 
that because all these stocks were appraised at the time j 
of Mr. Marden’s death as worthless, therefore , he must I 
have actually known them to be worthless when he wrote / 
his will In view of appellant’s own contention that the If 
value of these stocks was immaterial (Rec., pp. 59, 74),/ 
this court may well understand why no testimony on 
that subject was introduced by appellee. 

Certain it is that the testator owned many stocks 
other than those specifically bequeathed. Is it unreason¬ 
able to suppose that it was those stocks he had in mind 
when he wrote into his will the clause allowing his wife 
to select her $25,000 legacy from any bonds, stocks or 
other securities which he might own at the time of his 
death (Rec., p. 21)? Appellant contends in her brief 
that “no rational purpose for giving her the right to 
select in lieu of cash, bonds, stocks or other securities 
at their face value, except in abrogation of bequests of 
the same to others, can be shown. It is respectfully 
submitted that this very sentiment would attribute to! 
the testator an intention which would have been absurd. 

It means that the testator gave legacies to others and 
deliberately provided in the same will that if his 
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wife should choose to snatch away any or all of those 
legacies, she might do so. 

But the court will notice that the testator gave to his 
widow the right to select her $25,000 legacy not only in 
cash or bonds or stocks, but also in “other securities 
which he might own at the time of his death” (Rec., 
p. 21). What were the other securities referred to? 

He made his will on June 12, 1912. At that time he 
owned other very valuable securities. He had made 
contracts of sale for the lots in Villa Park, Villa Park 
Heights and Sherwood, upon some of which deeds had 
been given and deferred purchase money notes taken 
(Rec., pp. 5, 0, 8,27-29). At the time of his death the 
balances due upon contracts for the sale of lots for which 
no deeds had been given as shown by an audit made at 
Mrs. Mar den’s request, were as follows (Rec., p. 10): 


Central Addition . $117,921 39 

Sherwood . 70,005 15 

Villa Park. 34,894 25 

Villa Park Heights. 57,480 19 


$280,300 98 

The promissory notes in his possession evidencing 
deferred purchase money for lots in these subdivisions 
for which deeds had been given, as disclosed by the same 
audit, were worth as follows at their face value (Rec., 


p. 16): 

Central Addition. $1,289 67 

Sherwood. 17,313 58 

Villa Park. 11,001 54 

Villa Park Heights. 15,369 46 


$44,974 25 

A total of securities amounting to $325,275.23! 

These were all “securities” within the legal definition 
of such. 

Chew vs. D. C., 42 App. D. C., 410. 
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In this connection attention is asked to testator’s 
language in his will, in which he gives his widow the right 
to select her legacy. He says (Rec., p. 21): “If she 
prefers she may select from any bonds, stocks or other 
securities which I may own at the time of my death, so 
much thereof as, at their face value , shall be equivalent 
to the sum of twenty-five thousand ($25,000) dollars.” 
Face value. If he had been speaking of stocks or bonds 
merely he would have said “par value.” But the word 
“par” would not apply to the class of securities which 
formed the bulk of his estate, and so he used the word 
“face” in describing the value. 

If testator had referred merely to stocks or bonds, 
how absurd it would have been for him to say that such 
securities, the value of which was fixed in the market, 
should be selected to pay a definite legacy of $25,000, 
when, if she exercised her option to select them at their 
face value it must inevitably result in perhaps doubling 
or tripling the widow’s legacy! And if her contention is 
correct, also result in cutting out entirely the compara¬ 
tively insignificant legacies to his, business associates. 

When, however, we come to apply the language of the 
will to the actual condition of the estate, knowing that 
the bulk of his estate consisted of securities of the class 
above referred to, the value of which he thought the 
widow and her co-executor might find uncertain, how 
plain the language of the will appears. He knew that 
the widow might prefer secured promissory notes not 
subject to fluctuations in value, to stocks which might 
be worth one figure today and another tomorrow. He 
knew also that embarrassment might arise in settling 
the estate if, in order to pay this legacy of $25,000 
no cash might be on hand for that purpose, and a sale 
of the notes be forced. So he very wisely provided that 
if the widow chose to take some of these notes or con¬ 
tracts instead of cash, she might do so, and select them 
at their face value, thus avoiding any dispute with her 



co-executor as to the true value. How wise and how 
simple! And if she had done that instead of trying to 
rob her co-executor of the little legacy to him the estate 
would have been closed long ago instead of delaying the 
settlement during these years of litigation. 

Of course this would all come to her as a part of the 
residuary estate in any event, but as this $25,000 was 
to be paid first it was necessary to establish a basis of 
valuation as an accounting proposition. 

It is inconceivable that a court would hold that a widow 
who receives an estate of three hundred thousand dollars is 
entitled to come into a court of equity and rob another 
legatee of his little legacy worth at par $10,000 (although 
somewhat more on a true valuation), and add that to 
her own $300,000, upon the assumption that that was 
really the testator's wish as expressed in his will. 

1 he rule of construction of wills to the effect that they 
I must be so read as to give effect, if possible, to all of the 
Jegacies mentioned, is so universal that it would require 
very cogent reasons to convince the court that the prin¬ 
ciples contended for by appellant here must prevail. 

So determined was the testator that this stock in a 
corporation which he had organized and managed so 
successfully, should go to the Hopkins family, that he 
declared in his will that even in case Mr. Hopkins should 
not survive him, the stock should then go to Hopkins’ 
widow and only in case she should not survive him, 
Tdioiild it form a part of his residuary estate (Rec., p. 22). 

If appellant’s position that she is entitled at law to 
abrogate the bequest to Mr. Hopkins be well taken, then 
will not a court of equity into which she has herself 
come for relief by filing this bill for the construction of 
the will (Rec., p. 17), apply the doctrine that “he who 
seeks equity must do equity”? 

“Whenever a party has a claim upon one fund 
only, and another upon more than one, the party 
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having several funds must resort in the first 
instance to that on which the other has no claim. 
Or, in other words, the court will so arrange funds 
as to let in as large a number of claims as possible 
but if the person having the several funds should, 
in violation of this rule, have resorted to the fund 
common to himself and the person having no 
other fund, the court will place that person in 
his room, to the extent to which the common 
fund has been so applied .’’ 

2 Jarman on Wills, 1497, 1498. 

These equitable doctrines seem to be well established, 
as applied to legatees. 

Harris vs. Ross, 517 N. C., 413. 

Fargo vs. Squires, 154 N. Y., 250, 48 N. E., 509. 

“One shall not take any beneficial interest 
under a will, and at the same time set up any right 
or claim of his own, even if legal and well founded, 
which would defeat or in any way prevent the 
full effect and operation of every part of the will.” 

40 Cyc., 1959. 

“Where the beneficiary elects to assert his own 
claim or title to property disposed of to others by 
the will, or the widow elects to take her dower or 
statutory rights instead of the provision made 
for her by the will, the beneficiaries who are thus 
deprived of what the testator intended that they 
should have, are entitled to be compensated for 
their loss out of the property given by the will to 
the person who renounced.” 

40 Cyc., 1993, 1994. 

This means that if appellant can despoil appellee of 
his legacy, she must compensate him for his loss. Justice 
would not be done otherwise. 

In decreeing compensation to the disappointed legatee 
of stocks it is plain that compensation would not be 
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made unless the disappointed legatee should receive the 
value of the stock of which he is deprived. This value 
means, of course, the market value. 

In ,determining what is compensation the principle 
must of course be borne in mind that a specific legatee of 
stocks is entitled to all dividends from the pay day pre¬ 
ceding the testator’s death. 

Larned vs. Adams, 1 H. & H., 384. 

Asylum vs. Corporation, 7 D. C., 259. 

Maxwell vs. McDonald, 44 W. L. Rep., 740. 

Re Libby Estate, 37 W. L. Rep., 690. 

Re Brandreth’s Estate, 72 N. Y. S., 333, 64 App. 

Div., 566. 

40 Cyc., 1549. 


For the reasons above stated appellee respectfully 
submits that the decree below should be affirmed. 

WALTER C. CLEPHANE, 

ALAN O. CLEPHANE, 

Attorneys for Appellee. 
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